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OPINION

Facts Underlying the Petitioner’s Convictions

The proof, as set forth in our supreme court’s decision on direct appeal, established the
following:

Charles and Angela Ragland lived in a duplex residence in Jackson,
Tennessee. Thedefendant, FarrisGenner Morris, lived with hiswifeintheadjoining
residence.

In the early morning hours of September 17, 1994, Angela Ragland arrived
at her home along with her 15-year-old cousin, Erica Hurd. Charles Ragland was
awakein the bedroom with thelight on. Shortly after arriving, Ericawent outsideto
retrieve something fromthecar. When Ericacame back into the house, Angelaheard
ascream and saw that Morris was holding a shotgun to Erica’ s head.

Morris pushed Erica onto the bed in the Raglands' bedroom and asked
Charles “where the dope was.” Charles Ragland replied that he “didn’t have any”
and asked Morrisif he wanted money. After Morris responded that he would “find
it himself,” Morrisfired ashot into the floor and ordered Charles Ragland to get on
thefloor. He placed apillow on Ragland’ s head and shot him one time in the head.

Morris ordered Erica to get into a closet by threatening to “blow her head
off.” Heforced Angelainto another bedroom, tied her wristsand ankles, and covered
the window with a mattress so that “nobody could see if they walked by.” Morris
then retrieved Ericafrom the closet. Angela Ragland testified that she heard Erica
pleading for Morris not to kill her and that she heard Morris say “shut up.” She
testified that she heard Erica screaming and gasping for breath, and then silence.

Morrisreturned to the bedroom and, still holding the shotgun, forced Angela
Ragland to bathe him. Afterward he ordered Angelato put on a negligee and make
him something to eat, which she did. Morris then forced Angela to have sexua
intercoursewith him “three or four times” and to perform oral sex upon him. Morris
told her that he had once been “accused of raping someone and . . . if he was going
tojail, hewasgoingtogotojail for doing something.” Hetold Angelathat “society
made him the way he was’ and “was the reason that he was doing what he did.”



Around 6:30 am., Morris heard hiswife in the adjoining residence and told
Angelathat he would let her go. He instructed her to tell police that she found the
bodiesof her husband and cousin when she arrived homethat morning. Morrisused
a cloth to wipe off objects he had touched and he warned Angela not to go to the
police. Angela fled to the house of a nearby fried, who drove her to the police
station. The police found Morris at his home shortly thereafter and arrested him.

The bodies of Charles Ragland and EricaHurd were later discovered in the
Ragland residence. Charles Ragland had been shot in the head. EricaHurd had been
beaten and stabbed repeatedly. A blood-stained steak knifewasfound behind acouch
and alarge butcher knifewith traces of blood wasfoundinachair intheliving room.
Angela Ragland testified that neither knife belonged to her or her husband. A 12-
gauge pistol grip, pump action shotgun was later found underneath Morris' s dresser
drawer.

After being advised of and waiving his constitutiona rights, Morris gave a
statement to Officers Patrick Willis and James Golden of the Jackson Police
Department. Morrissaid that onthe day of the offense he had purchased and smoked
$250 worth of cocaine. He admitted that he had an exchange with Charles Ragland
at 1:00 am., just afew hours prior to the murders, in which he asked Ragland to sell
him drugs and, when Ragland declined, told Ragland that *he was going to regret
disrespecting me.” Morrisadmitted that he went to hishouse, got hisshotgun, |oaded
two shells into the shotgun, and waited for Ragland’'s wife, Angela, to get home.
Morris admitted that he entered the Ragland’s residence with the shotgun and
demanded that Charles Ragland sell him drugs. He admitted that after Ragland said
he didn’t have any drugs, he fired a shot into the floor, put a pillow over the barrel
of the gun and shot him in the head. Morris admitted that he put EricaHurd in a
closet and tied up Angela Ragland. Morris told officers that he intended only to tie
up EricaHurd but that he stabbed her because she acted crazy and they struggled over
aknife. Morrisadmitted he had sexual intercourseand oral sex with AngelaRagland.

Dr. O.C. Smith, the Deputy Chief Medical Examiner for West Tennessee,
testified that Charles Ragland died from a shotgun wound to the head. Dr. Smith
testified that he found evidence of an “intermediate target” between the weapon and
Ragland’ shead, but that Ragland’ sdeath was* instantaneous becausethebrain [was]
destroyed.”

Dr. Smith testified that Erica Hurd had died as aresult of multiple injuries
including, stab wounds, blunt traumato the head, skull fractures, and damageto the
brain. Dr. Smith found that there were 37 stab wounds, 23 of which were sustained
prior to death and 14 of which were post-mortem. Dr. Smith testified that 25 of the
stab wounds were to the victim’s neck and face and that the force of the stabbings
was great enough to cause the knife blades to bend upon striking bone.



The defense theory focused on Morris' s use of crack cocaine. In addition to
Morris' s own statement to police, Russell Morris, the defendant’ s brother, testified
that he saw the defendant smoking crack around 5:15 p.m. on the evening before the
murders.

Dr. Robert Parker, adoctor of pharmacology at the University of Tennessee,
testified about the effects of crack cocaine use. Parker testified that smoking crack
cocaine produces an intense euphoria and symptoms such as excitability, paranoia,
mania, and impaired judgment. Parker testified that most users of crack cocaine go
ona“cocanerun” or “binge.” When users become unable to duplicate the feeling of
euphoriafrom theinitia uses of the drug, judgment is further impaired and thereis
“an increased risk of violent or homicidal behavior.” Parker explained that an acute
withdrawal or “crash phase” occurs when the drug is not used. It can be marked by
depression, exhaustion, paranoia, anxiety, and suicidal thoughts. Parker testified that
the evidence of Morris's behavior was “consistent with the ingestion of cocaine.”

Dr. William Bernet, medical director of thePsychiatricHospital at \VVanderbilt
University, testified that he evaluated Morris based on an interview and areview of
various records and documents. Dr. Bernet concluded that due to false accusations
of rape prior to these offenses, Morris became suicidal and a crack cocaine user. Dr.
Bernet stated that the mental stress and use of crack cocaine “affected [Morris's]
judgment” and “may have prevented him from forming the intent” to commit the
murders of Charles Ragland and Erica Hurd.

Penalty Phase

Dr. O.C. Smith again testified regarding his findings from the autopsy of
Erica Hurd, including the blunt trauma, skull fractures, and 37 stab wounds. Dr.
Smith said that the wounds would have been painful and that the stab wounds that
struck bone would have caused severe pain. Dr. Smith explained that the wounds
were“in areas that may be targeted, the face, the head, the chest, the back,” and that
they showed “ sites of selection, as opposed to arandom pattern of distribution.” Dr.
Smith, noting that some of the wounds were severe and others were superficial,
testified that it “may imply an element of control . . . or it may imply an element of
torment by being very superficial in nature.”

Severa witnessestestified on behalf of the defendant. Mickey Granger, the
defendant’ s employer, testified that Morris was a good, dependable employee who
suffered a“downhill slide” in performancewhen accused of rape shortly beforethese
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offenses. Granger became aware of Morris's drug problem when he found a crude
crack pipe fashioned from a soft drink can.

Jack Thomas, afriend of thedefendant’s, testified that when hevisited Morris
in prison, Morrisadmitted hisresponsibility for the killings but denied that he raped
AngelaRagland. According to Thomas, Morrissaid that he had used alarge amount
of cocaine on the night of the offenses in an effort to overdose. Several other
witnesses, including teachers and prison employees, testified that Morrisis a good
student, participatesin class, and is punctual. Several of the withesses testified that
Morrishelpsothersinmates, studiesfrequently, and usesreference material fromthe
library. The defendant did not testify.

Thejury imposed a death sentence for the first degree murder of EricaHurd
after finding that the evidence of two aggravating circumstances-that the murder was
“egpecialy heinous, atrocious or cruel inthat it involved torture or serious physical
abuse beyond that necessary to produce death,” and that the murder was“ committed
while the defendant was engaged in committing . . . any first degree murder, rape,
burglary or kidnapping’ -outwei ghed miti gating evidence beyond areasonabl e doubt.
See Tenn. Code Ann. § 39-13-204(i)(5) and (7).

Thejury imposed a sentence of life without parole for the murder of Charles
Ragland after finding that the evidence of two aggravating circumstances-that the
defendant “knowingly created agreat risk of death to two or more personsother than
the victim murdered during the act of murder” and that the murder was committed
while the defendant was engaged in committing any “first degree murder, rape,
burglary or kidnapping”-did not outweigh mitigating evidence beyond areasonable
doubt. Tenn. Code Ann. 8 39-13-204(i)(3) and (7). In aseparate sentencing hearing,
the trial court imposed a 25-year sentence for the aggravated rape conviction and
ordered that it be served consecutively to the sentence of life without parole.

Morris, 24 SW.3d at 792-794 (footnotes omitted).
Proof at Post-Conviction Evidentiary Hearing

A hearing on the petition for post-conviction relief was held in the Madison County Circuit
Court on April 13 and 14, 2004. During this hearing, the following proof was presented.

Mickey Granger, the Petitioner’s former employer at Griffin Funera Home and Ridgecrest
Cemetery, acknowledged that he had testified at the Petitioner’s trial. He stated that, while
employed, the Petitioner performed dutiesin cemetery maintenance, grave digging and general handy
person functions. Mr. Granger testified that the Petitioner was an “exceptional” grave digger,
explaining that he “could do avery fine job in avery short period of time.” In fact, the Petitioner
could dig four or five gravesin one day. Mr. Granger stated that the Petitioner “preferred to dig
[graves] alone” and, when hewasdigging agrave, “hewasin hisownworld,” “making noises,” like
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“Chh, Chh.” He added that the Petitioner would work “very intently for about five or six minutes
and maybetakeaminute or two breather and go right back toit.” The Petitioner would maintainthis
rhythm al day long.

Mr. Granger further related that the Petitioner “ had somewide mood swings.” Heexplained:

WEell, some days —and, of course, we all do this. But some days, he would come to
work and just not — not Farris. | was unable to get him to talk about maybe
something that had happened or he— hejust had some wide mood swings and would
not have much conversation with anybody. Sometimes it was a little bit more
difficult for me to get him into the day’s work schedule especialy if he wasn't
digging graves.

Mr. Granger admitted that the Petitioner was in a better mood when he was digging graves, most
likely due to the pay scale being better. He continued that “[t]here were times that Farris got
offended quiteeasily especially if hefelt likethat someonewas possibly ignoring him, not respecting
him or being friendly toward him.” Mr. Granger further testified that he learned from discussions
he had with the Petitioner that the Petitioner “had a problem with his role in society and how he
thought other people viewed him.” He stated that, during such discussions, the Petitioner would
become agitated.

Mr. Granger stated that the Petitioner had a* good rel ationship with hisbrother Russell.” He
added that the Petitioner’s father frequently visited the Petitioner at the cemetery. Mr. Granger
commented that the Petitioner had “verbalized . . . on numerous occasions that he and his mother
did not have a good relationship.”

Mr. Granger admitted that he had found evidence indicating that the Petitioner “would be
drinking on the job especially when digging graves.” The evidence would be in the form of beer
cans near the gravesite.

On cross-examination, Mr. Granger stood by his previoustrial testimony that the Petitioner
was a good employee. Mr. Granger stated that the Petitioner was not violent towards other
employees. Hefurther admitted that “ there was evidence of sometype of drug use—aperiod of time
from when he was supposedly charged with Rape until the crime.”

Russell Morris, the Petitioner’ s younger brother, explained that there were four children in
their family — a sister, the Petitioner, another brother and himself. Russell Morris stated that his
father had arelationship with Christine Dodd and the two had children together. Ms. Dodd and her
children came to live in the Morris family home, even while their mother was living in the home.
Russell Morris described their mother as “hard on all of us,” but especially hard on the Petitioner.
He stated that their mother would get angry and “kick” the Petitioner out of the house. He explained
that the Petitioner would argue back to his mother, while he would not. Russell Morris described
that his mother had mood swings. Specifically, he stated that “one minute she may be. . . laid back
... [@nd thefirst little thing that one of us might do pertaining to me and my oldest brother . . . we
would catch it from her. And her mood would change. ...” He could not explain why his mother
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was harder on the Petitioner than she was on the other children, but he stated “she didn’t go to the
extremes to whip us like she would him.” During confrontations with their mother, the Petitioner
would “try to prove his point” and would argue back with her. The confrontations would result in
their mother telling the Petitioner to “get your stuff and go.”

Oncross-examination, Russell Morrisstated that the Petitioner drank a cohol and used drugs.
He further stated that their mother drank beer.

George Morton Googe, the Public Defender for the Twenty-Sixth Judicial District, testified
that, at the time of the Petitioner’ s case, the caseload for his office was “heavy.” Mr. Googe stated
that the Capital Case Resource Center was available to his office when the matter was in the lower
court; however, herecalled that the“ Capital Case Resource Center had either been defunded or was
in the process of being defunded by the legislature at the time this case was cranking up under the
desath penalty situation.” Mr. Googe explained that he did not consult with the Capital Case
Resource Center for the reasonsthat “they were basically going out of business.” He added that he
also did not seek assistancefrom any other death penalty assi stance organi zations. Heacknowledged
that the death notice was given on July 10, 1995. Mr. Googe stated that, prior to the Petitioner’s
trial, he had attended severa capital case seminars. He added that he did consult with another
District Public Defender regarding capital cases.

Mr. Googefurther related that, at thetime of the Petitioner’ strial, Assistant Public Defender
Dan Taylor had been co-counsel with him on anumber of first degree murder cases. Mr. Taylor had
been with the Public Defender’s Office for severa years at the time of the Petitioner’strial. Mr.
Googe explained that, although Mr. Taylor “was younger and less experienced than me[] . . . |
wanted him on the case because sometimes some of my younger Assistants have been better than
somebody that’ s been in practicealong time.” Mr. Googe stated that Jesse H. Ford, |11 was added
as co-counsdl in this case several months prior to the trial.

Mr. Googe acknowledged that, at the time of the Petitioner’s trial, he was unaware that
Assistant District Attorney Earls had previously represented the Petitioner in a cocaine case when
hewas apublic defender. For thisreason, Mr. Googe did not file any motions regarding Mr. Earls
disgualification.

Mr. Googetestified that Glori Shettlesisan employee of Inquisitor in Memphis, Tennessee.
Ms. Shettles was obtained to function as a mitigation specialist in the Petitioner’s case. He stated
that fundswere approved for Ms. Shettles' servicesinthe“late part of 1995.” Heacknowledged that
he obtained an initial grant of $3,000.00 for her services. He later was able to seek additional
funding for her services. Mr. Googe explained that a mitigation specialist will develop theclient’s
socia history and background in order to determine information and circumstances that could be
considered in mitigating a defendant’ s role or cul pability for the offense. Regarding Ms. Shettles
duties, Mr. Googe acknowledged that she would need various records from the Petitioner’s life,
including military records. Mr. Googe could not recall if the Petitioner’ s military records were not
obtainable or whether there was nothing in the records that was helpful. Mr. Googe testified that it
may have been that the Petitioner did not have an honorable discharge.
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Mr. Googefirst met the Petitioner shortly after hisarrest on September 21, 1994. Mr. Googe
continued to meet “fairly regularly” with the Petitioner up until the actua trial, although not as
regularly if the Petitioner had been detained in Madison County. Mr. Googe related that the
Petitioner was being held at the Northwest Correctional Facility in Tiptonville, Tennessee, as the
result of acommunity correctionsviolation. Mr. Googe testified that he “ always enjoyed talking to
Mr. Morris. He was a very good client, very cooperative . . . .” Notwithstanding, Mr. Googe
acknowledged that the Petitioner “could be volatile as far as having trouble controlling . . . the
volume of hisvoice.” He added that the Petitioner was “very talkative,” but would not often stay
ontopic. Mr. Googe stated that the Petitioner wrote “some essays,” “poetry,” and was working on
abook.

Regarding security at the Petitioner’s trial, Mr. Googe stated that the security was “fairly
heavy.” He acknowledged that he, himself, “was alittle bit afraid . . . that some of the people that
were outraged about the crime could try something.” Mr. Googe testified that the Petitioner “was
beaten up at the jail” and, at the trial, some “ammunition [was] taken off of arelative or family
member of thevictims.” Headded that he requested that “the Sheriff have only plain clothes people
around Mr. Morrisand that one of the Deputiesthat wasalittle volatile himself be placed in another
part of the Courtroom.” Mr. Googefurther stated that the Petitioner’ sdemeanor throughout thetrial
was “quiet and respectful.” Herecalled that “[the Petitioner] would have probably been shackled
between the time he would get off the elevator and go to our —to thejury room.” He explained that
they would meet in the jury room prior to the start of thetrial. Mr. Googe stated that they “didn’t
want himin shacklesin front of thejury. ... And I think hewas allowed to walk with me from the
jury room across through the Courtroom to the table where we sat.” Mr. Googe explained that,
“after the guilty verdict[,] . . . he was restrained at least with leg irons, and he may have had
handcuffsonthen.” Headmitted that he could not recall “absolutely oneway or the other,” although
he did recall the leg irons and possibly handcuffs after the guilt phase. Mr. Googe opined that the
jury would have been ableto seetherestraints. Although he was uncertain, Mr. Googefelt that the
Petitioner did have ahand free of restraint at the penalty phase with which to take notes.

As to the composition of the Petitioner’ s defense team, Mr. Googe stated that he assumed
theposition of lead counsal. Jesse Ford “cameon primarily to hel p uswith theguilt-innocence phase
of thetrial.” Daniel Taylor wasco-counsel for theentiretrial, but “one of hisprimary roleswasthe
mitigation aswell asthemental condition and pharmacol ogi cal aspects becausethey playedinto each
other in both phases.” Mr. Googe stated that interviewing the witnesses was left mainly to co-
counsel, the investigators, and Ms. Shettles.

Regarding the Petitioner’ s family, Mr. Googe was aware that the Petitioner “had a wife. .
. and some children that |eft town after this.” The Petitioner did not want hisfamily involved. Mr.
Googe related that the Petitioner’ smother did visit him after the Petitioner “was beaten in thejail.”
The Petitioner’ smother was “emotionally upset and not in good health.” Mr. Googe explained that
the Petitioner did not want his mother called as a witness. Mr. Googe further related that the
majority of the Petitioner’s relatives were from out of town, mostly St. Louis. Ms. Shettles
interviewed the Petitioner’s out of town family members. Ms. Shettlesrelated to Mr. Googe that
the Petitioner’ s childhood “was more or less unremarkable as far as anything that jumps out at you
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at mitigation.” Mr. Googe further remarked that they determined that there was no beneficial
mitigation information contained in the Petitioner’ s school records.

Mr. Googe and Mr. Taylor shared the responsibility for filing motions. Mr. Googe
recognized a“ checklist of possible or potential Motions’ that wasin hiscasefileand most likely was
from the “1992 TACDL Desath Penalty Manual.” Mr. Googe admitted that he did not file a“Bill
of Particulars with regard to the aggravating circumstances.” Regarding the death of victim Erica
Hurd, Mr. Googe admitted that he was surprised to learn the “length of time the surviving victim
estimated between when the attack began . . . and when the gasping for breath supposedly ended.”

Mr. Googetestified that thejury membersin the Petitioner’ strial wereall Caucasian. Atthe
time of thetrial, Mr. Googe estimated that approximately thirty percent of the residents of Madison
County were African-American. Hefurther stated that probably lessthan thirty percent of thevenire
were African-American. Hestated that the composition of thejury pool “wasfairly consistent with
what [he had] seen in other trials, although the finished product — the jury of twelve was not
necessarily that.” Mr. Googe added that, since the Petitioner’s trial, the percentage of African-
Americans on Madison County jury panels had increased.

Mr. Googe testified that the services of Dr. Parker, a pharmacologist, were retained by the
defense. Dr. Parker was an expert in the effects of drugs and their characteristics and how they can
affect the human body and behavior. Dr. Parker was retained to “demonstrate to the Court during
suppression motions as well as demonstrate to the jury during the trial and sentencing phases what
effect the abuse or use of crack cocaine can have on someone’ s behavior and what it will cause —
what symptomsand how it can causethemto act differently.” Dr. Parker testified at the suppression
hearing in an effort to demonstrate that the Petitioner’s confession was invalid as a result of his
intoxication with cocaine and/or his withdrawal from cocaine. Dr. Parker testified at both the
suppression hearing and at the guilt phase of the Petitioner’s trial.  Relying upon documents
authorizing Dr. Parker’ s services, Mr. Googe confirmed that Dr. Parker spent atotal of six hourson
the Petitioner’s case. Mr. Googe further conceded that Dr. Parker never spoke directly with the
Petitioner.

Thedefenseteam al so retained the services of apsychiatrist, Dr. William Bernet. Dr. Bernet
was to testify that the cocaine intoxication and cocaine withdrawa would have disturbed the
Petitioner’ s ability or reduced his culpability in forming a specific intent for premeditated murder.
Thistestimony wasto be used in mitigation aswell. Dr. Bernet was provided numerous documents
from the defense team, including the affidavit of complaint, the incident report, the policeinterview
with AngelaRagland, the policeinterview with the Petitioner, and theforensic interview by Richard
Drewery and Rick Pullen. He was also provided statements by Dr. Parker and a chapter on
“Cocaine-Related Disorders’ from Comprehensive Textbook of Psychiatry. A document was
introduced indicating that Dr. Bernet spent nine hours on the Petitioner’s case. Mr. Googe
commented, however, that this document may have not been the final bill asit was dated in 1996.

Mr. Googe testified that, based on Dr. Bernet’ sfindings, it did not appear that the Petitioner
suffered from any mental illnesses. Generaly, it appeared that the Petitioner was“basically agood

-O-



person and ahard worker when hewasnot on cocaine.” Mr. Googe commented that the examination
completed by Dr. Drewery was not helpful. Notwithstanding, he acknowledged that, during the
evaluation, police officers were present and the Petitioner was in handcuffs and displayed signs of
agitation. Theevauation revealed that the Petitioner was of the opinion that hewasunableto obtain
afair trial because the jury had abiased opinion dueto the media. Although he could not recall the
Petitioner stating therewas aconspiracy against him, hedid recall that the Petitioner felt that “things
were against him.” During the evaluation, the Petitioner commented that he preferred his penalty
be death and that he did not want to “live in the community because people are ‘rats, stumbling
blocks, no concern about humanity out there, no respect out there. People care only about money.’”
Dr. Bernet’sevaluation further showed that the Petitioner felt “that he had mental problems at that
time and ‘would break out in acold sweat for no reason feeling depressed.”” The Petitioner further
stated that he was “ racked up with pressures.” Moreover, the Petitioner commented that hefelt that
this affected his behavior and that he was “not able to make judgment decisions properly.”

Mr. Googe confirmed that Ms. Shettles obtained Department of Correction documents for
Petitioner Morris. The record reflected that the Petitioner was bothered by the “small closed-in
area” and had to be pacified by an officer. There was aso indications that the Petitioner was
observed “crying” in his cell.

Mr. Googe testified that an investigator with their office interviewed the Petitioner’ s wife,
Karen Morris. Karen Morris “stated that [the Petitioner] possibly needed a doctor’ s care for some
type of menta disorder. [ The Petitioner] had severemood swingsand was easily excited along with
avery bad temper.” Mr. Googe aso acknowledged a document written by Ms. Shettles after her
interview of the Petitioner in which Ms. Shettleswrote, “To say that Mr. Morris was verbal would
beagreat understatement.” Inthedocument, Ms Shettles continued, “Not only wasMr. Morris' eye
contact intense, he often gave theimpression as he spoke, that hewas‘losing control.”” In response
to this statement, Mr. Googe stated that he did not necessarily agree that the Petitioner was losing
control. Notwithstanding, hedid agreewith Ms. Shettlesobservation that the Petitioner would often
“misuse” various wordsin an effort to demonstrate his vocabulary. Mr. Googe stated that he was
aware that the Petitioner had reported that his maternal grandfather committed suicide. Mr. Googe
related that the Petitioner had suicidal thoughts and was trying to kill himself when this crime
occurred.

Ms. Shettles’ report indicated that the Petitioner had joined the Army and had applied for
training in motor transport. The report indicated that this assignment was unavailable and the
Petitioner was assigned as aradio teletype operator. After eight or nine months, the Petitioner was
discharged from the Army. The report further indicated that the Petitioner had “no male friends
becauseof hisnatural distrust and hislifestyle.” Most of the Petitioner’ s“friends’ were* employers,
people he worked with, and things of this nature.” The Petitioner reported that “at times his co-
workersand employers‘feared” him. [ The Petitioner] stated his employerswere not used to ablack
man ‘speaking out’ in the manner [he] did, and on one occasion ‘they fired him.”” Ms. Shettles
report recommended that the defense team obtain a “neural pharmacologist” and stated that the
Petitioner is“kind of manic depressant.”
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Mr. Googeacknowledged that, threemonthsprior tothetrial, Ms. Shettlesexpressed concern
to co-counsel regarding the Petitioner’ s demeanor and remarked that “ he has a screw loose, may be
manic depressant.” Another memorandum from Ms. Shettles noted that it was her opinion that the
Petitioner was not aware of his“unusual characteristicswith regard to others' perceptions of him.”

Mr. Googe recalled that the Petitioner informed them that he had been involved in a car
accident at somepoint. Mr. Googedid not recall the Petitioner indicating that therewasany residual
problem from it. Notwithstanding, another document was produced in Mr. Googe' s handwriting
discussing the car accident and the fact that the Petitioner had been shot twice, oncein the leg and
once in the back, and also the fact that the Petitioner had been clubbed in the back of the head with
a.38 pistol. More information regarding the car accident indicated that the event occurred in St.
Louis and that, during the accident, the Petitioner’ s face hit the corner of a seat and the Petitioner
had some teeth knocked out as aresult. A document written by Mr. Taylor indicated that the
Petitioner had been involved in five maor car accidents.

Mr. Googe commented that he was aware the Petitioner “used a good bit of” acohol.
However, Mr. Googe stated that the Petitioner’s biggest problem was crack cocaine.  When
confronted with a statement by Jack Thomas, the Petitioner’ s co-worker, stating that the Petitioner
had adrinking problem but “no drug problem,” Mr. Googe commented that Mr. Thomas' statement
was inaccurate.

Regarding a mitigation theory, Mr. Googe testified that

this crime was out of character for the defendant. It was done because he was on
crack cocaine and coming down with awithdrawal with al the symptoms that make
someone act in an out of character abnormal fashion. People will have physical
reactions and act alot differently when they’re on crack cocaine and that he was a
good worker. He had a good work history there when he was working as a grave
digger and this sort of thing. That he would adapt well to a correctional setting.
Kind of alack of future dangerousness. And accepting responsibility — he did
confessto the crime. He decided that during the crime — he was on a spree and then
decided to let the third victim live and let her go when he could have easily gone on
and killed her and eliminated the only eyewitness to the crime.

On cross-examination, Mr. Googe testified that, in preparing the defense, the defense team
had full discovery and they wereableto procureall of the policereports and statements of witnesses.
Although Mr. Googe did have a problem with contacting Dr. Smith, he finally made contact with
Dr. Smith and talked with him “at length” about his testimony. Ms. Shettles was retained as a
mitigation specialist, and Dr. Parker and Dr. Bernet were retained to explore any mental issues. Mr.
Googetestified that he studied up on death penalty cases and proceduresin preparation for the case.
Mr. Googe commented that the only surprise at trial was Angela Ragland’ stestimony regarding the
length of time between the stabbing of Erica Hurd and when Erica Hurd stopped breathing.
Although the Petitioner’ swife indicated that the Petitioner had “ some type of mental disorder,” her
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comments further indicated that his mood swings and behavior only changed after he started using
drugs.

Mr. Googe rel ated that the theory of defense was“diminished capacity” dueto theingestion
of alarge amount of crack cocaine. The Petitioner’s testimony, the testimony of Angela Ragland,
and the testimony of the Petitioner’s brother supported this defense. Another witness, who could
have further verified the Petitioner’ s ingestion of crack cocaine, refused to cooperate. Mr. Googe
testified that the Petitioner used approximately $500.00 of cocai newithin atwenty-four-hour period.
He added that the Petitioner, upset about arape charge, was attempting to overdose on cocaine. Mr.
Googe further related that Dr. Drewery failed to diagnose the Petitioner with any mental illness.
Another psychiatrist, Dr. Bernet, concluded that “ adefendant because of ingestion of crack cocaine
may have lacked the ability to form premeditation.” Dr. Bernet, however, gave no indication of
“any manic-depressive state.”

Mr. Googetestified that amotion to change venue wasfiledin responseto the“ uproar inthe
community over this crime and alot of publicity.” The motion was denied but kept open to the
extent that, if animpartial jury could not be seated, thenit would bereconsidered. Mr. Googe stated
that the Petitioner was advised of all trial tactics. With regard to the all-Caucasian jury, Mr. Googe
explained that much of the outrage regarding this crime came from the African-American
community. Mr. Googe stated that an objection was made to one African-American juror being
recused and that issue “may have [been] raised . . . on the appeal.”

Mr. Googe commented that he could not think of any motions he could havefiled that would
have made adifference. He stated that there was nothing in thereports of the expertsthat would have
led him to pursue investigation into bipolar disorder. Mr. Googe related that there were many
beneficial mitigating circumstancesevident in the Petitioner’ sbackground, aswell asmany harmful
factors.

Daniel Taylor testified that, in July 1993, he accepted a position as an Assistant Public
Defender for the Twenty-Sixth Judicial District. At thetime of the Petitioner’ strial, he had been an
assistant public defender for fiveand one-half years. Mr. Taylor stated that hisusual caseload at that
time was approximately ten to twenty cases per week in city court and approximately thirty to fifty
pending cases in circuit court. Approximately sixty percent of the cases were felonies and forty
percent were misdemeanors. Mr. Taylor testified that the Petitioner’ s case was histwenty-fifth jury
trial. He added that the Petitioner’ s case was his first death penalty trial. In preparation for the
Petitioner’s trial, Mr. Taylor reviewed the TACDL Death Penalty Manual and attended capital
defense seminars. Mr. Taylor also made contact with David Keefewith the Capital Division. Mr.
Keefeprovided a“disk of motions.” Both Mr. Taylor and Mr. Googe talked with Mr. Keefe several
times prior to thetrial.

Mr. Taylor first met the Petitioner at the Madison County Jail sometime after the preliminary
hearing. Mr. Taylor confirmed that thefirst meeting occurred on November 21, 1994. Hedescribed
the Petitioner as “excited” and “very animated” during this first meeting. He recalled that the
Petitioner talked very loud and wasboi sterous, although hewas not disrespectful. Mr. Taylor stated
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that the Petitioner did not really want to discuss the facts of his case. Both Mr. Taylor and Mr.
Googeinformed the Petitioner about the possibility of chargesand the penalty range. The Petitioner
was interested in talking about getting out of jail. Particularly, the Petitioner was not satisfied with
the “arrangements at the jail.”

Mr. Taylor confirmed that the defense team obtained the services of Glori Shettles, a
mitigation speciaist with Inquisitor, Inc. Ms. Shettles' roleinthetrial preparation “expanded over
time.” Shewasto“doalifehistory and to sort of go back and examine—talk to different individuals
to do a mitigation — to serve as mitigation proof or possible evidence of mitigation proof.” Ms.
Shettles was also to assist in jury selection.

Mr. Taylor described the security during the Petitioner’ s trial as “ pretty extensive.” The
defenseteam expressed concerns about the number of officersinthe courtroom. Mr. Taylor recalled
that the Petitioner did not havevisible“chainson him” during the guilt phase of thetrial and that the
Petitioner had paper and pencil. Mr. Taylor commented that the Petitioner “was drawing pretty
much during —almost during the entiretrial.” He stated that the trial court indicated that “because
there was a conviction that during the sentencing phase that the court — you know, they put leg
restraints on him that were visible.” Mr. Taylor could not specifically recall the presence of hand
restraints but stated that it was possible.

Mr. Taylor stated that it was his recollection an attempt was made to get the Petitioner’s
military records, but he could not recall ever seeing them. Mr. Taylor characterized himself asthe
“day to day keeper of thefile.” Inthisrole, Mr. Taylor would discuss things with Mr. Googe and
Ms. Shettles, and then hewould call different individualsand arrange for appointments. Mr. Taylor
further stated that they had the services of two investigators, who were basically fact-based
investigators and not mitigation specialists.

Mr. Taylor testified that the services of Dr. Robert Parker, a pharmacol ogist, were procured
by the defense team. Dr. Parker’ srole was to discuss the effects of drugs, specifically cocaine, on
aperson from the time the person ingested these drugs through the time that they were out of their
system. Dr. Parker was to testify at the motion to suppress to the fact that cocaine could have
affected the Petitioner’s judgment and reasoning ability. Additionally, Dr. Parker was to testify
regarding the Petitioner’ s ability to premeditate the murder. Mr. Taylor conceded that Dr. Parker
was more of an “educational witness about the effects of cocaine.”

Dr. Bernet was retained to eval uate the Petitioner asto any general menta issue and also to
look at the issue about premeditation and the effect of drug use on the premeditation issue. Mr.
Taylor first met with Dr. Bernet on January 10, 1996. During hisinitial meeting with Dr. Bernet,
Mr. Taylor expressed his concerns regarding competency and premeditation. Mr. Taylor was aso
aware of the Petitioner’s use of alcohol. However, Mr. Taylor was not of the opinion that the
Petitioner was an acoholic. He stated that an interview of the Petitioner’s wife, conducted by an
investigator, revealed her concerns that the Petitioner suffered from some type of mental disorder,
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indicating that he had “severe mood swings and was easily excited along with avery bad temper.”
Mr. Taylor stated that Karen Morris' statements could have been an indication of mental disease or
disorder. However, Karen Morris' observations were made after the Petitioner started using drugs.

Mr. Taylor agreed with Ms. Shettles' observations that the Petitioner was “verbal,”
interpreting this as the Petitioner “talks a whole lot.” He also acknowledged Ms. Shettles
recommendation for a neuropharmacol ogist approximately nine months prior to trial. After this
recommendation, the defense team obtained the services of Dr. Parker, apharmacol ogist. They also
obtained the services of Dr. Bernet, a psychiatrist. Mr. Taylor could not recall any 1Q test
administered to the Petitioner. On October 16, 1996, Ms. Shettles indicated some concerns
regarding the Petitioner’ s courtroom demeanor. Ms. Shettles stated that the Petitioner “has a screw
loose, may be manic depressant.” Mr. Taylor stated that Dr. Bernet may have been furnished with
someof theinformation from the Petitioner’ sinterviews. However, Dr. Bernet would not have been
apprised of Mr. Taylor’s personal notes, although Mr. Taylor expressed his concernsto Dr. Berent.

Mr. Taylor stated that

the theory of defense was somewhat limited because of his statements and some of
the evidence. But the theory of the case was that he was under the influence of
cocaine and the effect that it had on him and his judgment and also his culpable
mental state and that Mr. Ragland kind of —there was an argument in which because
of hisinfluence that led to these charges.

On cross-examination, Mr. Taylor conceded that the amount of cocaine consumed by the
Petitioner, $500.00 worth, was a significant amount. He admitted that Dr. Bernet was retained to
determine any general mental defectsand that Dr. Parker was hired to discussthe effects of cocaine.

Jesse H. Ford, IlI, an attorney in private practice, testified that he was appointed in a
“consultant type role.” He explained that he “would talk about trial strategy and things of that
nature. Brainstorming sessions.” Mr. Ford stated that this was his first capital case. He further
explained that hisrole was pretty much limited to the guilt phase of thetrial. Notwithstanding, Mr.
Ford stated that he“ sat in on alot of sessions on mitigation with Ms. Shettles.” Mr. Ford indicated
aninitial desire to work toward a plea agreement; however, he noted that the District Attorney was
not inclined to work on a deal, so it was not an option in this case. Mr. Ford stated that he was
involved at the penalty phase only because Mr. Googe had comedown withlaryngitis and asked him
to step In.

Mr. Ford stated that he talked with the Petitioner on numerous occasions. He stated that,
based upon the evaluation of Dr. Bernet and Dr. Drewery, he did not feel any need for further mental
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evauations of the Petitioner. On cross-examination, Mr. Ford opined that the State’ s case against
the Petitioner was very strong.

Glori Shettles, a private investigator with Inquisitor, Inc., testified that she began working
on the Petitioner’s case in February 1996. At this time, Ms. Shettles had been employed by
Inquisitor, Inc. for threeyears. Ms. Shettles’ background wasin social work, and she had previously
been employed as an investigator by the Shelby County District Attorney’s Office and as a parole
officer. In preparation for mitigation work for capital cases, Ms. Shettles attended capital case
seminars. At thetime of her involvement in the Petitioner’ s case, she had been involved in severa
cases “but alot of them werelimited.” She added that, at this point in her career, she generaly did
what the attorneys asked her to do.

In describing the role of a mitigation specialist, Ms. Shettles stated that the mitigation
specidlist “could help the attorney in preparing a socia history and to identify factors in the
background or situation that may require experts.” She further explained that, in conducting a
“social history investigation[,]” she would interview family members, collateral witnesses, and
persons that could giveinformation. She also would review records, obtain records, and prepare a
report. Ms. Shettles|ater defined “collateral withesses” as “[s|chool teachers, friends, co-workers,
neighbors.” She explained that interviews of “ collateral witnesses” wereimportant because “other
peoplehavedifferent perspectivesand can giveinformation outsidetheimmediatefamily. They may
have observed situations and things about the family members or the interaction or the client’s
interaction that family members might not either be willing to talk about or may not be aware of.”
Ms. Shettles explained that the “more information you have from people, just the more thorough

your history will be.”

Ms. Shettlestestified that the starting point in determining whomto interview would befrom
information fromtheclient. She stated that, ideally, interviews should be conducted in person. She
added that it was important that the person trusted you so that they were willing to give you
information. Ms. Shettles stated that it often took several visits before that trust was established.
She explained that some of the information was not only “painful” but often embarrassing. Ms.
Shettles explained that only about “[f]ive percent” of essential information is garnered through
telephone conversations.

Ms. Shettles stated that she interviewed the Petitioner’s mother and a brother. She
interviewed other family membersthat lived in St. Louisand one brother wholivedinVirginia. She
added that these interviews were completed by telephone. Theinterview of the Petitioner’ s mother
and brother were together, which she stated was not an idea situation. Ms. Shettles stated that
Chauncey Morrislived in Virginia and was the most successful of the Morris children. Chauncey
Morris had distanced himself from his family. Ms. Shettles stated that she never interviewed the
Petitioner’ swife, Karen Morris.

Ms. Shettles agreed that “ part of the mitigation speciaist’sjob isidentifying factorsin the
client’s background or situation that require expert evaluations,” such as “[m]ental retardation[,]
[m]ental illness],] [o]rganic problemd],] [h]ead injurieq],]” and “[p] ossible neurological problems.”
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Shetestified that an investigation does not stop just because records and interviews with the client
fail toindicatethat he has never beentreated for apsychiatric or psychological illness. Ms. Shettles
testified that certain mental illnesses are genetic, and thiswarrantsathorough familial investigation.
In order to “ferret out” possible mental illnesses, “you can be specific with people in talking about
behaviors and the situations of when behaviors occurred and what was going on around that time.”
Ms. Shettles added that “a time line of events or stressors in that person’s life” would aso be
beneficial.

Ms. Shettlesfurther testified that part of her function as amitigation specialist was not only
to determine what experts would be needed, but also to be able to provide the appropriate
background materials and information to these experts to enable them to perform competent and
reliable evaluations. In this regard, she stated that the majority of the experts would like to have
factsabout thecrimeitself and they want interviewswith theclient’ sfamily. Ms. Shettlesstated that
she could also assist the defense team in developing atrial strategy and theory of the case. In this
regard, she stated that she was able to make suggestions about witnesses.

Regarding her function in the present case, Ms. Shettles described her role as “not very
proactive.” A timeline was completed by Danese Banks, another investigator with Inquisitor. In
reviewing the timeline, Ms. Shettles remarked that “very little” time was devoted to Petitioner’s
social background or social history. Therewere no birth records, no pediatric records, and minimal
school records. Ms. Shettlesrel ated that these recordswereimportant becausefactorspresent during
pregnancy and during birth could result in anumber of medical problems. She stated that she only
received minimal academic records on the Petitioner and she could not recall any follow-up being
done, for example interviewing former teachers. Ms. Shettles further stated that she did not obtain
the Petitioner’s military records, although this is something she would normally acquire. She
testified that the only reasons why she would not have sought these records were (1) the cost of the
recordsand (2) thelength of timeit would taketo obtaintherecords. Ms. Shettlesfurther conceded
that there was no information obtained providing any insight as to why the Petitioner began using
drugs. Ms. Shettles recalled that the defense attorneys were concerned about the cost of her
investigation. Ms. Shettles stated that, had she been investigating this case today, she would have
sought out more information.

In describing the Petitioner, Ms. Shettles stated that the Petitioner was “ agitated alot.” She
stated that he was “[v]ery loud at times. Unable to control his arms.” For these reasons, Ms.
Shettles participated at the trial in order to keep the Petitioner under control. Ms. Shettles agreed
that the Petitioner was not dangerous, although his demeanor may have given that appearanceto the
jury. She stated that the Petitioner was very verbal and that he talked incessantly. She described
that “[i]t wasvery difficult for himto focus.” Regarding her recommendation that the defense team
obtain the services of aneuropharmacol ogist and her statement that the Petitioner appeared “ manic
depressant,” Ms. Shettles explained that these recommendations were made based upon the
Petitioner’ s behavior as she had observed and not based upon any records.
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Asto the Petitioner’ strial, Ms. Shettles testified, “1 believe that he was shackled — his feet
during the voir dire. That wasina. . . different room, and we were at the back of theroom . . .. |
don’t recall [the Petitioner] being shackled during thetrial that would bevisibleuntil thetimehewas
sentenced — found guilty.” She stated that “[t]o the best of my knowledge — memory” he was
shackled during sentencing. Ms. Shettlesstated that, during the guilt phase, the Petitioner spent time
drawing and writing with a pencil. The drawings were of unhappy people, but she did not describe
the drawings as menacing. She stated that, to the best of her recollection, the Petitioner was unable
to draw and write during the penalty phase of thetrial. Shealso recalled being asked to “ move back,
which would have been to abench behind the table and that the pencil and the pad was taken away
at that time.”

Dr. Pamela Auble, a psychologist with a specialty in neuropsychology, explained that
“neuropsychology” is a “sub-speciaty of Clinical Psychology that involves brain behavior
relationships.” The Petitioner’ s post-conviction counsel retained the services of Dr. Auble for the
purpose of administering standardized testing to the Petitioner and to evaluate him to determine his
functioning level and whether there was any evidence of cognitive deficits or mental defects. In
completing her evaluation, Dr. Auble met with the Petitioner on three occasions, February 25 and
26, 2002, and March 5, 2002. She spent atotal ten and one-half hours with the Petitioner, during
which time she administered anumber of standardized tests. Inareport written March 14, 2002, Dr.
Auble reported that there was no evidence the Petitioner was malingering on the tests. The report
further revealed that the Petitioner hade “some impairments in the — on the testing.” Specifically,
Dr. Auble reported that the “Halstead Impairment Index was in the mild range of impairment
althoughit really —that doesn’t really describeit very well because, in fact, he was normal on some
thingsand impairedin other things.” Dr. Aubleexplained that thetesting reveal ed that the ma ority
of hisimpairment was in memory, but that the Petitioner also “had some difficulties in his motor
skills with hisleft hand, and he had some mild and variable impairments in abstract reasoning, in
mental flexibility, and in concentration and attention.”

Dr. Auble reported that the Petitioner had an 1.Q. of 90, which isin the lower portion of the
normal range. However, in light of this IQ, his memory score is “quite deficient.” She further
reported that the Petitioner had “ some particular difficulty in inhibiting hisresponses.” Dr. Auble
stated that “[t]hisisthe kind of thing that you can seein anindividual who hasfrontal |obe damage.
It's also the kind of thing that you can see in somebody with a psychiatric problem or psychiatric
difficulties.” Sheexplained that “mood disorders and things of that nature do disrupt attention and
concentration and that you get this same kind of variable pattern.” Dr. Aubletestified that shewas
unabl e to distinguish between frontal |obe damage and amood disorder, which could be depression,
bipolar disorders, or dysthymia.

Although Dr. Aublenever madeaformal diagnosisof the Petitioner, her report indicated that
“thetesting [of the Petitioner] did show abnormalities, and it did indicate some brain malfunctioning
of some sort.” Dr. Auble further related that the Petitioner had informed her of “a number of
accidents and injuries, some of which included blows to hishead.” She also related a history of
early chemical dependency. These facts were consistent with the testing results which were “more
focal than diffuse.” In other words, the Petitioner’ s deficiencies were more consistent with head
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injuriesrather than damage from chemicalsor drugs. Dr. Auble corroborated the opinion of others
by stating that the Petitioner “talks alot, and he talks fast and in great quantity.”

Although Dr. Auble did not perform any personality testing of the Petitioner, she was able
to review the work of Dr. Walker. Dr. Walker's reports aso indicated no malingering by the
Petitioner, that is, the Petitioner was not faking emotional problems. Dr. Auble explained that the
tests administered by Dr. Waker were “both self-report inventories.” She further stated that a
person’ s“emotional states’ were, by nature, variable. Thus, one’ sresultson certain personality tests
depended on the person the day that they were actually tested.

Dr. Aublerelated that “one of the things that was present throughout the personality testing
was a tendency to be a little bit paranoid . . . .” She stated that the Petitioner was “likely to be
suspicious of other people, skeptical about relationships.” The Petitioner was also “up on
persecutory ideas,” indicating “some distrust of other people.” It appeared to Dr. Auble that the
Petitioner had “ aways been suspicious of other people, mistrustful, alittle bit onthe paranoid side.”
Dr. Aubletestified, that in order to make a diagnosis of bipolar disorder, one had to look not only
at tests but also at the person’ s history.

On cross-examination, Dr. Auble conceded that she was an associate member of TACDL,
an association that represents crimina defendants. As a member, she is on their committee for
experts. Dr. Auble denied that she had manipulated datain the Perry Cribbs case in order to report
alower 1Q. When confronted that a State witness in the Perry Cribbs case had testified that Dr.
Auble s“methodswereunprofessional if not unethical,” Dr. Auble denied any wrong doing, stating
that she “never manipulated the data or reported his 1Q as anything other than what it was.” Dr.
Auble was further confronted with her testimony in the matter of Jon Hall during which she stated
that she did not follow the guidelines set out in the Diagnostic Statistic Manual. She refuted the
statement that she did not follow the guidelines. Dr. Auble further acknowledged discrepanciesin
the Petitioner’ sstatement to her regarding the crime and his statement provided soon after thecrime.
She explained that, in her opinion, the statements were not that different and that some of the
differencesin the details may have been the result of memory. Shefurther stated that the Petitioner
had a “tendency to minimize problems and to portray himself as a good person.” While refusing
to admit that the Petitioner could have been lying, Dr. Auble stated that it was possible that “heis
reporting something that is more pal atable, easier for him to live with.”

Dr. Murray Smith isthe medical director at New Life Lodge, an acohol and drug treatment
center in Burns, Tennessee. Dr. Smith was qualified as an expert in the area of medica addiction.
He stated that, in his career, he had treated probably atotal of twelve thousand addicts and between
two and three thousand cocaine addicts. Dr. Smith testified that, “[i]n terms of addiction medicine,
we want to know about the whole path that brought the person to the drugs. We go through the
family history because we know that addiction is strongly genetic.” He further related that it was
important to determine whether there were any underlying medical or mental health issues.

He testified that he was appointed to do an addiction medicine evauation of the Petitioner.
In preparing his evaluation, Dr. Smith obtained numerous documentsincluding trial transcripts, Dr.
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Auble’ s evaluation, and statements of family and friends of the Petitioner. He also obtained the
transcripts of the testimony of Dr. Bernet, Dr. Parker, and Dr. O.C. Smith. Dr. Smith also met
personally with the Petitioner. He related, as had other withesses, that the Petitioner was very
talkative.

During his interviews with the Petitioner, Dr. Smith learned that the Petitioner had been
accused of rape of another woman prior to the commission of the homicides. The Petitioner
described thisaccusation asfal se and that the accusati on caused him emotional distress. Asaresult,
the Petitioner purchased $250.00 worth of cocaine, an amount that the Petitioner felt would be
sufficient to kill himself. At about noon on that Friday, the Petitioner began smoking the cocaine
and did so until about one o’ clock inthemorning. Dr. Smith opined that the rate of usage was about
$20.00 every hour, “whichispretty . . . standard for acocainebinge.” Dr. Smith related that “[o]n
a cocaine binge, they may smoke $1,000.00 to $2,000.00 over along weekend.” The Petitioner
informed Dr. Smith that, during this time of usage, “he could feel like he saw people out in the
darkness.” The Petitioner added that “then his neighbor, Mr. Ragland, came by, and they had both
a verbal and a physical confrontation conflict.” The Petitioner reported that Charles Ragland
commented, “You're dead.” The Petitioner interpreted this as Ragland’ s intent to kill him. The
Petitioner further believed that Mr. Ragland was a“ crack head” and acrack dealer, who was capable
of not only killing him but hisentirefamily. At this point, the Petitioner determined that he had to
kill Charles Ragland.

Dr. Smith reported that a person using cocaine would “ get arush for about fifteen minutes.”
Then, after about an hour, the effect starts wearing down; they start craving cocaine again; and they
have a tremendous desire to replace the cocaine. Dr. Smith stated that the Petitioner probably
believed that Charles Ragland had crack cocaineand “it waslikelife or death at that point to get the
cocaine.”

Dr. Smith compared hisanalysistothat of Dr. Parker, stating that, while Dr. Parker described
the way cocaine operatesin the system or the dynamics of the drug itself, he examined the dynamics
of the drug in the particular person. Dr. Smith testified that, if the Petitioner had last ingested
cocaine at one o’ clock in the morning, any affect “should have worn off very much” by six o’ clock
inthemorning. Dr. Smith was as perplexed as Dr. Bernet was at trial at the Petitioner’ sirrational
behavior at six 0’ clock inthe morning. He attributed the behavior to causes other than the cocaine.
At this point, Dr. Smith suggested that one needed to look for adual diagnosis.

In support of a dua diagnosis, Dr. Smith pointed to several indicators, including the
Petitioner’ s high opinion of himself and intolerance for lack of respect. The Petitioner also related
this “hypersexuality,” discussing that he had numerous sexual partnersin addition to his wife and
girlfriend. ThePetitioner “waseasily distracted.” Dr. Smithfurther related that the Petitioner “was
very proud of what he said wasthefact that hedidn’t haveto sleepvery much....” ThePetitioner
also wrote “scholarly type work” about “racial conflictsin the United States’ and poetry. During
his second visit with the Petitioner, Dr. Smith was able to review some of the Petitioner’ s writings.
Dr. Smith testified that, in hisopinion, the Petitioner’ s poetry “was actualy very good.” The other
writing appeared to be several yearsold. Thiswriting was* maybe ahalf adozen pages. It wasvery
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disorganized and wasat at least afourth or afifth gradelevel ....” Thiswritingwasabout “[r]acia
conflict and that sort of thing.”

Dr. Smith related that addicts are “three times more likely to have bipolar illness than the
ordinary population.” In this regard, Dr. Smith noted that he was always on alert for bipolar
disorder. He also observed that the Petitioner was “revealing . . . some of the very points that are
part of the diagnostic criteriafor bipolar, the most common of which isthe decreased need for Sleep
and the grandiosity and theirritability and the distractibility.” Dr. Smith stated that “[f]or a bipolar
person, it’s like their brain is on fire and the cocaine increases the fire.. . . it greatly increases the
hyperactivity, the racing thoughts, the sensation of being driven, the staying awake.” Dr. Smith
opined that

it seemed to me very clear that there was evidence of frontal lobe dysfunction. The
scholarly writing . . . requiresavery intact frontal |obe whereas poetry requires very
littlefrontal lobefunction. And all of the characteristicsthat he had that were highly
suspicious of bipolar, . .. andinhiscase, | would certainly recommend a psychiatrist
evaluation.

He added that the Petitioner “met the criteriafor the DSM-IV-R criteriafor cocaineinduced
psychosis.” Dr. Smith explained that the “criteriafor that are excess symptoms beyond the normal
symptoms of intoxication with cocaine and atype of psychosis that would require treatment even
if therewasn't an intoxication.” In the present case, the Petitioner “had afixed delusion,” that is,
that “killing the man made sense.” Dr. Smith qualified this delusion as psychotic.

Regarding the surviving victim Angela Ragland’s behavior, Dr. Smith characterized her
actions as what “a very wise human being would have done, and that is she remained calm after
seeing Erica become hysterical and lose her life.” He continued that “for a man that has the
grandiosity and thefeeling of power that Mr. Morris hasfrom hisbipolar felt likethat . . . calmness
was acceptance of the sex as something good for her.” Dr. Smith stated that, had the Petitioner just
been under the influence of cocaine, one would not expect the Petitioner to maintain his delusions.
Inthisregard, Dr. Smith related that, had the Petitioner just been under the influence of cocaine, he
would not still betelling the psychologist that “[i]t wasright tokill thisindividual, and | was having
consensual sex with hiswife....” This statement is characteristic of “psychosis.”

Dr. Smith commented that Dr. Parker’s testimony at trial relating that the Petitioner was
under theinfluence of cocaine during his encounter with Angela Ragland was an attempt to “ make
sense out of it just as the other people were trying to make sense out of it by saying it was
intoxication.” He criticized Dr. Parker’s anaysis, stating that “[the Petitioner] was still psychotic
and still irrational and that the psychosis was why he was so hyper and why hewasin that excitable
state.” Dr. Smith added that the Petitioner’ s actions and the signs and symptoms displayed “are far
in excess of what an intoxication would do.”
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On cross-examination, Dr. Smith defined bipolar disorder as follows:

[A]n effective disorder —amood disorder characterized by expansive mood where
he feels like he's super, where he's grandiose. Often times the most common
characteristicisdecreased need for sleep wherethere’ s often times hypersexuality as
[the Petitioner] presented, that there’ sdistractibility as[the Petitioner] presented, that
there' s chemical dependency which [the Petitioner] presented, and that there' stask
driven behavior, that is, if he's got a focus to do he will stay with it. One of my
patients wrote like a hundred | etters to the President in one night.

Dr. Smith further delineated “Bipolar | and Bipolar I1.” He stated that the two are “differentiated by
whether it’s manic episodes or hypomanic episodes or whether it’s primary depressed episodes.”
Dr. Smith stated that “primarily most of the time [the Petitioner is] hypomanic” and that the “most
recent episodeinvolvingthecrimewasmanic.” Dr. Smith qualified hisresponsesby stating that his
job wasto look for the symptoms and then “ask for help.”

In support of his diagnosis of the Petitioner, Dr. Smith cited to the Petitioner’ s employment
record and to the fact that he could not keep ajob for very long due to his irritability and mood
swings. He further pointed to the Petitioner’s ability to “do a prodigious amount of grave digging
because he was on his own, hewasn’t distracted.” Dr. Smith also relied upon the Petitioner’ s self-
reports of drinking beer to medicate himself while hewas digging graves. Besidesthe events of the
crime, Dr. Smith stated, “1 think he was hypomanic most of the time based on what he told me and
based on the statements from his friends and relatives.”

The prosecutor then read the following diagnostic criteria for a hypomanic episode: “[A]
distinct period of persistently elevated, expansive, or irritable mood, |asting throughout at |east four
days, that is clearly different from the usual nondepressed mood.” Dr. Smith stated that the
Petitioner exhibited these findings during both of hisvisits with the Petitioner in 2002. Dr. Smith
also relied upon statements from the Petitioner’ s family and friends to define these findings before
the crime. Dr. Smith aso relied upon areport by the Petitioner’s “sister who worked with him in
a psychiatric hospital said that there was no question in her mind that he was bipolar because she
watched him behave in those ways.” This report was before he arrived in Jackson, sometime
between 1980 and 1985.

The prosecutor, relying upon the DSM-IV’s requirement that “[t]he episode is associated
with an unequivoca change in functioning that is uncharacteristic of the person when not
symptomatic,” also questioned Dr. Smith asto whether he had eliminated the Petitioner’ s behavior
was part of his “normal characteristics.” Dr. Smith responded that “[t]he answer is the family
reported cycles of mood changes.” While Dr. Smith acknowledged that the family’ s reportsfailed
to provide dates and information regarding whether the symptoms were displayed
contemporaneoudly, he stated that the family members were not experts and their reports of mood
swings were consistent. Dr. Smith further stated that, although the reports did not indicate mood
swings within aperiod of four days as required by the DSM-1V, the reported mood swings did last
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more than just a few hours or a few minutes. He conceded that the Petitioner had never been
hospitalized as aresult of any of these reported episodes.

Dr. Smith further conceded that, in order to make a diagnosis of a hypomanic episode, there
has to be an elimination of the effects of any substance abuse. He admitted that the Petitioner had
ahistory of PCP use, marijuanause, alcohol use, and cocaineuse. Dr. Smith stated that he could not
eliminate the effects of any intoxicant in these specific events “because [he was] not reporting it.
However, my observation in the prison was accurate, and he was not on any alcohol or drugsin the
prison.” The Petitioner’s behavior in prison, that is the fact that, he was “very talkative,” he was
“restless,” hislack of need for dleep, and his hypersexuality, supported a diagnosis of hypomanic.

Dr. Smith admitted that “bipolar” involved the cycling of maniaand depression and that he
had not observed thedepression cyclefromthe Petitioner. Hefurther testified that paranoiamay a so
account for the Petitioner’ s irritability and conceded that paranoia was an effect of cocaine. He
stated that a person that was paranoid may have delusions. He conceded that cocainewould enhance
one sparanoia. While he acknowledged that the Petitioner was paranoid, Dr. Smith maintained that
many other criteriawere present. Dr. Smith, refuting the proposition that the Petitioner’s actions
were the result of hisingestion of an exorbitant amount of cocaine, stated that he believed that the
“cocainetook hishypomaniaand turned it into maniaand into a psychotic condition.” In effect, the
cocaine “acted upon the pre-existing illness.” And, while there was no direct evidence that the
Petitioner had met all the criteria of bipolar disorder before the incident, Dr. Smith maintained that
his diagnosis was “[b]ased on [his] experience and training and the fact that thisis what | do in
taking care of patients for the last fourteen years.”

Regarding the events of the crime, Dr. Smith conceded that the Petitioner was able to
premeditate. Notwithstanding, Dr. Smith stated that the Petitioner “wasdelusional. Hebelieved that
thiswas theright thing.” Dr. Smith conceded that, if amental health professional had determined
that the Petitioner’ s substance abuse was the cause of the action, the diagnosis of bipolar disorder
would not be made. Although Dr. Bernet testified that “ he felt that it was the effects of the cocaine
iswhat caused Mr. Morristo do what he did,” Dr. Smith disagreed with this statement.

Dr. George Woods, a specidist in neuropsychiatry, was contacted by the Post-Conviction
Defender to evaluate the Petitioner. Dr. Woods testified that he interviewed the Petitioner in
February 2002. He aso reviewed the testimony of Dr. Bernet and Dr. Parker aswell asreviewing
“other psychological and psychiatric evaluations that primarily pertained to competency that were
doneashort timeafter [the Petitioner’ s arrest.” Dr. Woodsreviewed the neuropsychol ogical testing
of Dr. Auble, the chemical dependency evaluation of Dr. Smith, and the psychometric testing of Dr.
Walker. Finaly, Dr. Woods reviewed affidavits of family members and friends of the Petitioner,
school records, military records, and other relevant records. Based upon his evaluation of the
Petitioner, Dr. Woods concluded that the Petitioner suffers from abipolar illness.

Dr. Woods explained that the bipolar disorder, al so known as manic-depressive disorder, is
ageneticaly transmitted disorder. He continued:
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Bipolar Disorder isamood disorder . . .. [T]heideathat thereisaclassic Bipolar
Disorder that presentsitself with phases of maniaand phases of depressionin some
type of cyclical fashion is simplistic and incorrect. What you really see in Bipolar
Disorder is redly a myriad of presentations — manic symptoms, hypomanic
symptoms, what we call euthymic symptomswhich are pretty much . . . normal, and
depressive symptoms. A person could stay inmaniatheir entirelife. A personcould
stay in hypomania their entire life. And the Diagnostic and Statistical Manual is
merely a classification system. It's hardly a comprehensive discussion of Bipolar
Disorder. It'srealy asystemthat isdesigned . . . toincrease what’ s called interrator
reliability sothat different mental health peoplecankind of talk about their diagnoses
inthesamelanguage. But it ishardly acompendium of any — of any of thedisorders,
and it speaks of that. A Bipolar Disorder is reflected by changes in moods.
Typically, you have depression. You have mania. You can well have hypomania.

Dr. Woods further stated as follows:

Thereisno period that you haveto havefor asignificant —for example, you can have
one manic episode in your life, and it can be a Bipolar Disorder unless that manic
episode was caused by somedrug. Some antidepressants, for example, cause mania.

What we have here is that we have Dr. Walker’s testing, which notes there
may be some transient depressive symptoms. We have several indications by Dr.
Smith and others that [the Petitioner] may have had suicidal ideations prior to the
event. We also have a significant history of [the Petitioner] self-medicating. And
self-medication . . . can be both self-medication of depression as well as of mania.
It's important to note that maniaitself is a manifestation of depression, so maniais
not something separate from depression. . .. And often mania is driven from a
depressive state. So, maniaisn't the absence of depression. Theideathat ... mania
IS somehow separate from depression is inaccurate. . . . An often very depressing
situation will drive people into their first manic episode. . . .

S0, then you havewhat’ scalled hypomania. ... [T]hecriteriafor hypomania
areredly thevery same asthe criteriafor maniaexcept you don’t have delusions and
hallucinations. And, so, in . . . hypomania, you'll have problems with sleeping.
You'll have distractibility. You'll have racing thoughts. You'll have either
pressured speech or rapid speech, loud speech.

Dr. Woods added that, in order to make aproper diagnosis of hypomania, one needstotalk tofriends
and acquaintances as hypomania can look “very, very normal.”

Regarding the Petitioner, Dr. Woods stated that there was evidence of depressed states, but
that the “[Petitioner] is someonethat clearly historically has sat in ahypomanic state” and the“idea
of him returning to a‘normal state’ isnot consistent with what we know about the epidemiol ogy of

-23-



mania” Dr. Woods summarized Bipolar Disorder as “[yJou’ve got hypomania which is
intrusiveness, hyperactivity, hypersexuality, psychomotor focus, impaired judgment. But you don’t
have the hallucinations, and you don’t have the psychoses. And then you have mania. And mania
isthe point at which you become at most times psychotic.”

Dr. Woods also reviewed the Petitioner’ s military records. These records revealed that the
Petitioner received an honorable discharge but was indligible for veteran's benefits and was not
allowed to re-enlist. The records indicated that the Petitioner had a contract for radio operator’s
school. The Petitioner was placed in the Trainee Discharge Program, which allowed him to be
discharged with less than six months of service. The Petitioner began exhibiting problemsin the
seventh week of specialized training. The records contradict the Petitioner’s self-report of his
military experience. The Petitioner reported that he left the service because he was not able to get
the training that he had asked for. In actuality, the Petitioner did receive the contracted training but
began having difficulties within the service and was discharged. While he could not say for certain
that this behavior was an “ exhortation of someone that his hypomanic,” it could very well be.

Dr. Woods related that the Petitioner’ ssister, PhyllisMorris Jones, stated that the Petitioner
aways talked fast and was always animated when he talked. Ms. Jones further confirmed that the
Petitioner was* very moody at aperiod of timein histwentieswhen she believed hewas doing drugs
....” Dr.Woodsalsofeltit significant that the Petitioner’ smaternal grandfather committed suicide.
A friend of the Petitioner, Michael Harris, reported that the Petitioner would “talk more” and “talk
faster” when he“would drink.” Mr. Harris al so described the Petitioner as*“ high strung and hyper.”
Notwithstanding, he characterized the Petitioner aspopular. Dr. Woods stated that hypomanics*® are
known to be infectious.”

Dr. Woods also relied upon the affidavit of Gregory Longmeyer, afriend of the Petitioner’s
during his military service. Mr. Longmeyer also stated that the Petitioner talked “very fast” and
talked “alot.” A paternal aunt of the Petitioner, Flossie Mayes, related that the Petitioner’ s mother
was “very strange.” Ms. Mayes stated that “[y]ou never could tell what mood [the Petitioner’s
mother] would be in when you saw her.” She further related that the Petitioner’ s mother “cheated
on my brother.” Notwithstanding, Ms. Mayes stated that “it was also clear that . . . my brother also
cheated on Lovetta.” The Petitioner’s nephew, David Morris, related his grandmother’s unusual
behavior, noting that she would wear the same sweater for weeks. DonnaMarie Owens, “the sister
of hisfirst child’smother,” related that the Petitioner talked alot. She added, “He talked some about
his drug use. He talks about his son having periods of depression. When he is in this state, he
becomes very agitated. He paces and rambles on about his problems and that his father, Farris
Morris, displayed the same behavior.” Dr. Woods found this information very relevant since the
“psychiatric literature is very clear that African-Americans typically have a much different
presentation of mood disorders. . .. African Americans often will become much more paranoid
when presenting with mood disorders. They also have what are called more agitated depressions
rather than melancholy depressions.”

The next affidavit was that of James Kevin Stevens, the Petitioner’s stepson. Mr. Stevens
noted that the Petitioner was very moody. Mr. Stevens likened the Petitioner’ s behavior to that of
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the Petitioner’s mother, who was also described as a very moody person. Anita Louise Owens
Stewart, the mother of the Petitioner’ sfirst child, stated that the Petitioner’ s mother “had her good
days and her bad days. | believe that Lovetta was manic-depressant.” Ms. Stewart had worked at
amental hospital for twenty-five years, during which time she had the opportunity to observe many
types of mental illness. Ms. Stewart also noted that Lovetta Morris would walk around wearing
underwear on her head and that she would put achain and padlock on therefrigerator. Ms. Stewart
also recognized that her son, Michael, became“moreand morelike[the Petitioner].” Shestated that
“hebecamevery agitated and talksvery fast,” and “[h]eal so likesto stay up | atelike[the Petitioner].
Heisoften very paranoid.” Another son of the Petitioner, Floy, indicated similar symptoms, such
as getting easily agitated.

While Dr. Woods found these affidavits consistent with the statements provided by Mr.
Granger and Karen Morris, it was significant that Dr. Bernet did not have this information. He
specifically remarked about possible indications in Dr. Bernet’s report of his concern of manic-
depression that could not be explored due to the lack of information. In thisregard, he also pointed
to Ms. Shettles' concernsthat the Petitioner was manic-depressive. Dr. Bernet’ sevaluation, per his
testimony, was limited to his interview with the Petitioner, the affidavit of complaint, the Jackson
Police Department’s incident report, Angela Ragland' s statement to the police, the Petitioner’s
statement to the police, and some psychiatric evaluations. Dr. Woods opined that these documents
would not have provided any insight as to bipolar illness for the Petitioner.

Pointing specifically toinformation that, one on cocaine could only have onegjacul ation and
comparing thisto Ms. Ragland’ sreport that the Petitioner had multiple erectionswithin avery short
period of time, Dr. Woods stated that it was these “ dichotomies that were not answered becausein
my opinion the attorneys did not fully explore the options.” Dr. Woods further stated that “in Dr.
Bernet’ s notes there was a question in hismind” as to the possibility of bipolar disorder.

In terms of a psychological illness, Dr. Woods concluded that the Petitioner

really suffers from at least three. First of all, it’s my opinion that he suffersfrom a
Bipolar Disorder that is most consistently hypomanic, although it's my opinion that
at the time of the offense that he was in a manic state. That he also suffersfrom a
Substance Abuse Disorder that isininstitutional remission at thistimebut at thetime
of the offense was certainly in an intoxicated state. Andthethirdone .. .isthat [the
Petitioner] suffers from significant cognitive impairments.

These diagnoses are made with consideration of the fact that the Petitioner has had at | east four head
injuries. Two had the potentia to impair his functioning. Dr. Woods joined Dr. Smith's
determination that the Petitioner’ suse of cocaine on the night of themurdersamplified his psychotic
state.

On cross-examination, Dr. Woods stated that the Petitioner was able to premeditate “as it
relates to getting a gun and taking it over there.” He conceded that the Petitioner understood that
there were consequences for committing rape. Dr. Woods opined that the Petitioner’s bipolar
disorder did “impair his appreciation of the wrongfulness of his conduct.” Notwithstanding, Dr.
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Woods did concede that he had not read the entire trial transcript. Despite his diagnosis of bipolar
disorder, Dr. Woods conceded that the Petitioner has never been and is not currently being treated
for theillness.

Dr. JamesWalker, aneuropsychol ogist, was contacted by the State to conduct an evaluation
of the Petitioner. In evaluating the Petitioner, Dr. Walker consulted numerous records provided by
the District Attorney’ s Office, including the evaluations of Dr. Bernet, Dr. Parker, Dr. Auble, and
Dr. Woods. Hewas also provided statements made by the Petitioner at the time of hisarrest and the
statements of AngelaRagland madeto law enforcement officers. Prior to histestimony in court, Dr.
Walker also reviewed numerous affidavits.

Dr. Walker visited the Petitioner a Riverbend on at least four separate occasions. During
his meetings with the Petitioner, Dr. Walker performed “a standard clinical interview,” making
observations of hisbehavior, asking him numerous questions about his history, and making inquiry
as to his present condition. An assistant accompanied Dr. Walker and administered several
psychological tests, including the Minnesota Multiphasic Personality Inventory, the Personality
Assessment Inventory, the Structured Interview of Reported Symptoms, the Miller Forensic
Assessment of Symptoms Test, and the Vanderbilt Sentence Completion Test. Dr. Walker did not
complete any neurocognitive testing, but these tests had already been performed by Dr. Auble. As
hefailed to determine any inconsistenciesor problemswith her data, Dr. Walker elected to rely upon
Dr. Aubl€e sresults.

The Petitioner provided Dr. Walker with his account of the events of the day of the double
homicide. Dr. Walker related that the Petitioner’ s “ speech was very forceful.” He added that the
Petitioner was “pretty talkative. . . . Hisspeech was articulate and it was fluent.” Dr. Walker “did
not detect any obsessions or delusions.” He added that

[the Petitioner] said that he perceived that he had been the victim of social injustice
during most of hislife, that society was pretty much ordered to keep people who are
African-American or of lower socio-economic status or didn’t have the benefits of
some other people in society from performing as well or earning the benefits that
othersdid. He specifically related that to the legal system and talked about how that
capital punishment was extremely unfair. The entire legal system was set up to
prevent him from getting fair treatment —and not only himself, but otherswho found
themselvesin asimilar plight.

Dr. Walker observed that the Petitioner’ sthinking waslogical, and he confirmed Dr. Auble sfinding
of intelligenceinthelow-averagerange. Dr. Walker reported that the Petitioner’ s“mood was pretty
hostile and irritable with me. He was cooperative with me. He generally did what | asked him to
do, but it was clear that he had some persistent hostility and irritability.” Dr. Walker made severa
inquiries regarding halucinations. The Petitioner denied having “seen anything or heard anything”
at the time of the offenses that really was not there. Dr. Walker also failed to find any evidence of
“atending to internal stimuli.” He explained that “many times when people are actively
hallucinating you can actually tell that they’ re hallucinating while you' re meeting with them.” Dr.
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Walker reported that the Petitioner responded appropriately to questions. Despite the Petitioner’s
quick responses to most questions, Dr. Walker observed that the Petitioner “was rather dow to
answer some of those questions” about the events of the night in question.

The Petitioner understood the nature of Dr. Walker’ s visit and reported to Dr. Walker that,
on the night in question, he had smoked about $500.00 worth of cocaine. He added that he had
consumed “ about twenty-four beers.” The Petitioner a so reported that, “in the weeks preceding the
killing[,] . . . that a female neighbor a few houses away had falsely accused him of rape.” He
explained that he and this woman had actually been engaged in an affair and that she had charged
him with rape after they had an argument. Because the Petitioner was on probation at the time, he
felt that he would certainly go back to prison. The Petitioner informed Dr. Walker that these events
made him upset and that he began to use cocainefor thefirst timein hislifein an attempt to commit
suicide. Regarding the dual homicides, the Petitioner related that

hewas sitting on his porch when hisneighbor camehome. . . . [H]esaid that he' d had
some past dealings with his neighbor that made him somewhat upset. But that
evening he said Mr. Ragland had threatened his wife and threatened him with
physical and bodily harm. He commented that Mr. Ragland was not aware of who
hewas. .. and that he was not a person to be messed with. He became very angry
at this disrespect and he said that he.. . . determined to take Mr. Ragland' slife. . . .

He said that he entered the house and induced Mr. Ragland to begin
apologizing, at which point he shot him. He also said that he had planned to leave
at that point, but then he heard footsteps coming up behind him. He turned and hit
Ms. Hurd with agun at that point, knocking her down. | mentioned that | thought that
she was stabbed, not necessarily injured with agun, and he said that she must have
fallen on the knife. | asked him how it was that she had been stabbed thirty-seven
times. And thisis one of those points at which he paused a very long time before
answering . . . and he said that this was probably a fabrication on the part of the
police. . . . | asked him again if he had any hallucinations or delusionsthat day. He
said no. | asked him what effect the cocaine had on him, and he said, “ The cocaine
made me paranoid.” ... [H]e said that paranoid meant that it made him very, very
nervous about everything.

Dr. Walker rel ated that the Petitioner had been eval uated by the prison mental health system.
The prison clinician noted “[the Petitioner] to have constricted affect.” Dr. Walker explained that
“constricted affect” means that “[the Petitioner] had difficulty expressing his emotions as other
people do.” The prison clinician further noted that the Petitioner was “defensive, rigid, and
constantly complaining.” “The assessor found him to have potentia paranoia and anti-social
tendencies.” Thereport also stated that the Petitioner did not appear to be psychotic. A few months
after this evaluation, the Petitioner reported to the Mental Health Service at Riverbend that he was
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feeling suicidal. The Petitioner told prison cliniciansthat hefelt “ confined, that the walls were sort
of closing in on him, and he asked to see a Baptist Chaplain in order to be saved.”

The Petitioner informed Dr. Walker that he had been “shot in the past.” Other than this
incident, the Petitioner denied any other seriousillness. The Petitioner did mention that *“he had
been knocked in the head afew times,” but that “he had never lost consciousness.” He added that
hewas not taking any medications and that he had never received any kind of psychiatric treatment.
The Petitioner generally denied any reports of anxiety, depression and suicide attempts with the
exception of the few weeks prior to thisincident. The Petitioner added that, during that time, he
eventook a“few pillsin front of hiswife. .. as part of asuicide gesture.” Regarding hisdrug use,
the Petitioner reported that, although he had sold drugsin the past, he had never used any before the
night of themurder. On another occasion, however, the Petitioner reported that he began using PCP
at age fourteen, that he had used LSD many times as a teenager, and that he regularly drank beer.
Dr. Walker aso learned that the Petitioner had a history of abusing methamphetamine or
amphetamine of some kind.

The Petitioner denied ahistory of assaulting people. The Petitioner did indicate getting into
fights and stating that he “ might have knocked afew people’ sheads’ when hewas ateenager. The
Petitioner reported numerous arrests in St. Louis for selling drugs, and that his drug past was a
reason to move to Tennessee, “to get away from that lifestyle.” He acknowledged a“conflict with
a man named Michael Harrington.” He later acknowledged an arrest for waving a shotgun at a
woman. He denied participation in that incident, however, stating that the woman was mentally
disturbed and had made afal se accusation. The Petitioner reported to Dr. Walker that he had entered
the military because he was out of work. His goa was to become a military policeman, but the
military failed to give him the training that he wanted. The Petitioner was eventually discharged
with ageneral discharge.

Dr. Walker related that he understood that the Petitioner had lived with his wife, children,
and stepchildren. The Petitioner and hiswife, Karen, had been together for sixteen years, although
they had only been married for five. The couple had one child together, and Karen had two children.
The Petitioner admitted to having multiple affairs. The Petitioner stated that the woman who
charged him with rape was a woman with whom he had been involved in arelationship for some
time. The Petitioner described himself as a model prisoner.

Dr. Wa ker explained that George Barlisisthe psychol ogical examiner at Riverbend. George
Barlis and Sharon Wolfenbarger are the individuals who initialy screen inmates for any kind of
mental health problemswhilethey are at Riverbend. Mr. Barlisreported that he was unaware of an
initial evaluation of the Petitioner. Sharon Wolfenbarger reported that, if the Petitioner ever did
exhibit signsof mental disturbance, hewould bereferred for an evaluation and would potentialy be
examined by a psychiatrist.

Dr. Walker related that theMiller Forensic A ssessment of Symptoms Test and the Structured
Interview of Reported Symptomsweretests designed to identify people who are faking the presence
of a psychiatric problem that is not really there or are grossly exaggerating their psychiatric
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problems. The tests reveadled that there was no indication that the Petitioner was faking or
exaggerating a mental condition. Notwithstanding, Dr. Walker observed that the Petitioner was
“somewhat defensive on the other tests,” particularly the Personality Assessment Inventory. The
Petitioner’ sanswersto test questionsindicated that he was very mistrustful and was very suspicious
of the motives of other people. Dr. Walker described the Petitioner as * hostile, argumentative, and
irritable. Heisquick to read ill motivesinto other people.”

Whilethetest resultsreflected an “egocentric” individual, i.e., the Petitioner measured most
thingsin terms of what kind of benefit they might have on him, there were al'so indications that his
self-esteem was not so good. On the Minnesota M ultiphase Personality Inventory, the Petitioner’s
responses were consistent with Dr. Walker’ s observations, that is, the Petitioner is* very concerned
about social issues,” “concerned about authority,” “[has] conflicts with authority,” and “[is] avery
cynical person who is rather skeptical of the motives of other people.”

As aresult of hisevauation, Dr. Walker concluded that the Petitioner

was certainly intoxicated with cocaine and alcohol on the night of the events in
guestion. He had smoked a large amount of cocaine, whether it’s the 250 as been
reported previoudly or $500.00 worth. Hehad smoked alot. Hehad a so had at |east
twenty-four shots or beers — shots of alcohol or beer, maybe more when we put it
together that he also used liquor. So, | felt that intoxication was a very powerful
factor affecting his behavior that evening. It would have had to have been.

Secondly, weknow from Dr. Aubl €' stesting that [the Petitioner] hasahistory
of problems with his thinking and reasoning. Heisnot a person who is able to put
things together very well in hismind. Even when he' s not intoxicated, it’s difficult
for him to reason and think effectively.

And that probably played arole aswell. | found that there were indications
that he wasvery distressed at thetime of theoffense. . . . I’'mnot sure. . . that hewas
actually trying to commit suicide that night. The fact that he would show up with a
friend that evening trying to buy cocaine . . . it was not clear to me that he was
actudly trying to take hislife. But | did believe that he was certainly very upset by
the events that had happened over the weeks before.

| also cameto believe that he had some significant personality disturbances.
This isaman who has persistent paranoia. He has difficulties with controlling his
behavior. He has difficulties with hostility. Difficulty with behavior that society
would condemn. And that’ s been a persistent problem on and off throughout much
of hislife.
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Dr. Walker then proceeded to explain the term bipolar disorder, noting that “[a] lot of the
controversy . . . in this case, is a disagreement about what we should call people who are in this
middle category.” He explained:

Initially, in Dr. Woods' report, he diagnosed [the Petitioner] as having
Bipolar Disorder and he listed the criteriathere that described this Bipolar Disorder
a the top — the one with psychosis or mania — the mania that usualy results in
psychosis. Dr. Woods hastestified . . . that perhapsthekind of Bipolar Disorder that
[the Petitioner] has is more the kind that is somewhat below that — the kind that
resultsin generalized hypomaniaover time. | have diagnosed [the Petitioner] with
probably personality characteristics of aparanoid nature and of an antisocia nature.
And after reviewing thefamily information, | would agreethat he doeshaveahistory
of hypomania. And, so, | would aso classify him as being in this category here—a
person who has adifficulty in stabilizing their mood. But | . .. believe that he does
not fall in this upper category — this severe Bipolar Disorder that takes a person
completely out of reality.

... | think what Dr. Woods is aso saying is that he doesn’t fal in this
category except perhaps on that one night when hetook all that cocaineand drank al
that acohol. So, myfindingis| believe hedoeshaveadisorder that seriously affects
his functioning. It does result in impairment, but it would not be called Bipolar |
Disorder.

Dr. Walker proceeded to explainthe meaning of “ cocaineinduced psychosis.” Hestated that
certain persons react to amphetamines and cocaine “much worse than the average person.” These
people, rather than simply becoming intoxicated, “ began tolook very much likewhat wewould call
schizophrenic, aperson who would be completely out of touch withreality.” Thisdisorder, insome
instances, “would persist over several days or even weeks.” Dr. Waker determined that the
Petitioner did not have acocaineinduced psychotic disorder. The Petitioner’ srelation of the events
of that night were “fairly consistent with severe cocaine intoxication plus acohol intoxication. . . .
His behavior was irrational. He had perceptual disturbances consistent with intoxication. But he
did not have the lasting kind of psychosis and the lack of insight that we would see in a Substance
Induced Psychotic Disorder.” Dr. Walker further rel ated that the heavy use of alcohol and/or cocaine
made it difficult to identify Bipolar Disorder because a person that is high on cocaine “looks very
much like a person who is very, very manic.” He added that it was clear that the Petitioner “was
chemically dependent from.. . . thetime he was ateenager, and he regularly used . . . mood altering
drugsduring theentire course of hislife.” Itisequally asclear, however, that the Petitioner has had
“mood problems that were not accounted for by drugs and alcohol during that time aswell.” Dr.
Walker stated that the Petitioner was not bipolar in the “Bipolar | sense.”

Regarding the cause of thiscrime, Dr. Walker declined to offer an answer. He stated that the
Petitioner had ahistory of being very unhappy and angry. He had ahistory of apersonality or mood
condition and a history of chemical dependence. Dr. Walker surmised that the only way to answer
thisquestion wasto ook at whether the Petitioner had ever done anything likethisin the past, which
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hehad not. Thus, Dr. Walker stated that he doubted that the Petitioner would have committed these
crimes but for the use of cocaine.

On cross-examination, Dr. Walker stated that he did not see any indication of frontal lobe
dysfunction. He did observe, however, some degree of brain dysfunction.

Findings of Post-Conviction Court

By order entered January 18, 2005, the post-conviction court denied the Petitioner relief. The
court concluded that the Petitioner had failed to establish by clear and convincing evidence the
violation of any constitutional right, that he failed to establish that he was denied the effective
assistance of counsel, and that the Petitioner failed to establish the grounds alleged. The court
entered a comprehensive twenty-two page findings of fact and conclusions of law, which are
summarized as follows:

1. Counsel did establish and carry on a proper working relationship with
petitioner. Counsel had many interviews with petitioner and encouraged him to
provide investigative assistance and any and all information that could possibly be
helpful in hiscase. . . . Counsel had every reason to believe that petitioner was
competent and being cooperative.

2. Counsd adequately prepared for the representation of petitioner. Their
efforts to discover and make use of all relevant witnesses were well within the
bounds of competency. . . . [I]t was reasonable for counsel to fedl confident that
Inquisitor [Inc.] would do itsjob well aswas in fact the case.

Counsel retained Dr. William Bernet . . . for apsychiatric opinion . . . .

Counsel retained Dr. Robert Parker, adoctor of pharmacology[,] . . . totestify
about the effects of crack cocaine.

Counsal had the report of Dr. Richard Drewery, aclinica psychologist and
Dr. Rick Pullen, staff psychiatrist . . . who had examined and eval uated the petitioner
upon court order and found him to be competent to stand tria; and . . . found that
there was not a basis for an insanity defense.

Counsel adequately prepared for cross-examination of the State’ s witnesses
but the State's critical witnesses were virtually unimpeachable; and petitioner has
failed to show otherwise.

3. Counse . . . were thoroughly familiar with the law applicable to
Petitioner’ s case.

4. ThePublic Defender’ s Office did have aheavy workload but they devoted
the time needed to adequately represent Petitioner. . . .
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5. Counsel made all appropriate objections. . . .

6. Counsdl thoroughly investigated the case and prepared for effective
representation of petitioner. Therecordisnot clear astowhether counsel specifically
investigated the “true nature of the relationship between Mr. Morris and his
neighbors the Raglands.” However, there has been no showing by petitioner that
such an investigation would have been helpful to the defense. . . .

7. Counsel thoroughly investigated the casein preparation for the sentencing
phase and presented mitigation evidence that was available. There has been no
showing that counsel was deficient in this regard.

8. Counsel subpoenaed and presented all witnessesavailableand believed to
be helpful to the defense. . . .

9. Counsel filed and pursued all meritorious motions. . . .

10. (@) It is not clear whether counsel requested the assistance of an
independent pathologist but there was no reason to believe that an independent
pathol ogist would have had an opinion substantially different from that of Dr. O.C.
Smith. . ..

(b) . .. there did not appear to be a need for a neuropyschologist or
neuropsychiatrist. Petitioner was evaluated by a psychologist and a psychiatrist.

(c) ... Inquisitor was retained for asocial history of petitioner and counsel
also investigated. . . .

11. Counsel was aware of the aggravating circumstances . . . [a] bill of
particulars was unnecessary and would not have hel ped.

12. Counsel had full discovery . . ..

14. Counsel did. . . file pre-trial motions seeking the resources necessary for
competent representation. . . . Petitioner hasfailed to show by specific factshow any
further assistance would have helped.

15. There has been no showing . . . asto whether or how the jury selection
process. . . was unconstitutional. . . . [Pletitioner did . . . have afair and impartial

jury. . ..

17. Mr. Al Earls. . . did not have a conflict of interest. . . . Thisissue has
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been decided by this court and affirmed on appeal.

22. Counsel properly pursued aMotion for Change of Venue and there was
nothing counsel could do to prevent the Court from properly denying the motion. .

23, 24, 25. Itisclear that, if the defendant was restrained at all during the
guilt/innocencephase, therestraintswerelimited, under hispantslegsand not visible
tojurors. Thislimited restraint did not impair defendant’ s ability to cooperatein his
defense and did not prejudice defendant. Thereisno proof, direct or circumstantial,
that the jurors knew of the restraints. Petitioner does not seriously or with evidence
chargeimproper shackling at the guilt/innocence phase but he doesinsist that hewas
improperly shackled in violation of his constitutional rights during the sentencing
phase; and relies upon the testimony of Mr. Googe, Mr. Taylor and Ms Shettles. . .

Mr. Googetestified . . . “after the guilty verdict . . . that he wasrestrained at
least with leg irons, and he may have had handcuffs on then. | can’[t] recall
absolutely one way or the [Jother. But | do recall him having the leg irons on and
possibly handcuffs after the conclusion of the guilt-innocence phase of the trial.”

Concerning hand restraints, Mr. Googe said —“1 believe he may have had a

hand free. . .. | think he was mainly doing some drawing rather than taking notes
at that time.”
Mr. Taylor testified . . . “1 believe during the sentencing phase because The

Court indicated because therewasaconviction . . . they put leg restraints on him that
werevisible.”

Concerning handrestraintsMr. Taylor said --- “| can’t remember, but . . . they
may have. . . . | do remember the court making a distinction that because there was
aconviction that . . . they could be seen.”

Ms. Shettlestestified . . . [the Petitioner was unable to draw and write during
the sentencing, and added] “. . . | was asked to move back which would have been
to abench behind the table and that the pencil and pad was taken away at that time.”

There is no reason to question the credibility of these witnesses . . . even
though their testimony is inconsistent and replete with words and phrases of
uncertainty. Thiscourt attributesthat uncertainty to the fact that the trial took place
in January 1997 and the post-conviction hearing took placein April 2004; In such
a situation, the post-conviction testimony must yield to the trial record. Thereis
nothing in the trial record to support the charge that the defendant was visibly (to
jurors) shackled and that his pencil and pad were taken from him during
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guilt/innocence or sentencing phase. It isundisputed that during the guilt/innocence
phase defendant was not shackled in view of the jury and there is nothing in the
record to show any change between the two phasesrelativeto restraints. Moreover,
itishighly improbableif not inconceivablethat the court and counsel (three defense
lawyers plus the D.A. and staff) would have let such a thing (shackling) happen
without making arecord of it; and thereisno record. AsMr. Googe said at the post-
conviction hearing, “We didn’t want him in shackles if we could avoid that.” The
trial record outweighs the post-conviction testimony.

Accordingly, this court finds as a matter of fact that, at the guilt/innocence
and the sentencing phase, the defendant was not visibly (to jurors) shackled or
restrained, that his writing needs were not taken from him and that he was not
prejudiced in this regard.

27. The State limited its proof at the sentencing hearing to specific
aggravating circumstances and so a motion by counsel was not necessary.

31. Counsels preparation and presentation of experts was donein a proper
and effectivemanner. Dr. Bernet and Dr. Parker had all the information they needed
to testify asthey did. There[sic] testimony was as effective asit could be given the
factsin this case.

32. Counsel were adequate in the voir dire of prospective jurors and the
petitioner’s alegations in this regard are in al respect unfounded. There were no
errorsin the jury selection process and afair and impartial jury heard the case. . . .

33. Counsdl adequately and effectively investigated and presented evidence
of petitioner’ sdiminished capacity and state of mind at the time of and in connection
with the crimes. . ..

34. Petitioner's charge that counsel were ineffective for not presenting
mitigation testimony/evidence on petitioner’s “life history” is not supported by the
record or proof presented at the post-conviction. There has been no showing that
therewas any evidencein thisregard that would [ have] helped petitioner or changed
the outcome of the case.

35. Counsel was not deficient regarding jury instructions. The instructions
given were accurate and complete and in strict compliance with Tennessee Pattern
Jury Instructions as well as statutory, case and constitutional law. Petitioner’s
chargesin this regard are unsupported by the record or proof presented at the post-
conviction hearing. Further, petitioner was not prejudiced by the instructions given
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or not given and if the requests/objections suggested by petitioner had been
granted/sustained the petitioner would not have benefitted and the outcome of the
case would have been the same.

Additional/General Findings of Fact

1. After thorough and proper investigation and preparation, counsel had no
medical/scientific reason to believe that petitioner was suffering from a mental or
physical disease, defect or condition (other than cocaine effects) that would have
supported aninsanity defense, prevented him from entertai ning therequisitecul pable
intent or mitigated the crimes at the guilt/innocence or sentencing phase.

2. Petitioner had no history of, and had never been treated for, mental illness
or defect. Moreover, he had lived a reasonably normal life and had functioned
satisfactorily insofar as employment was concerned. At the time of the crimes, he
was regularly employed and doing a good job. There is no indication that he was
treated for mental illness/defect during the course of military service.

3. During pre-tria confinement with Tennessee Department of Correction
. . . petitioner was not diagnosed with, or treated for, mental illness/defect even
though he was screened and facilities werereadily available. Quite to the contrary,
several witnesses. . . were of the opinion that he was agood prisoner and functioned
very well. . ..

4. However lay observationsmade uponinterviewswith petitioner and others
indicated that he had some problems probably of a mental or personality nature.
Petitioner appeared abnormally agitated, animated, loud and demonstrative. He
showed signs of “bipolar,” and according to Ms. Shettles seemed to have a “screw
loose.” Hehad difficulty keeping histhoughtson track . ... He seemed to have an
aversion about discussing thealleged crimes. Also counsel learned that petitioner in
the past had suffered a number of injuries, someto the head. In short, his behavior
from alay standpoint seemed abnormal.

5. Inresponse to the things mentioned above, counsel prudently petitioned
the trial court for funds to retain a psychiatrist. . . . Dr. Burnet [sic] interviewed
petitioner at length . . . . Dr. Burnet [sic] testified . . . at the tria in favor of
petitioner’s cause, some of his testimony/conclusions being as follows:

() petitioner had suicida thoughts;

(b) the cocaine consumed by petitioner affected him physically and
psychologically;
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(c) the cocaine . . . caused afast heart and brain beat, agitation, paranoia,
confusion and delusions;

(d) petitioner thought Charles Ragland was going to kill him and his family;

(e) the cocaine . . . may have prevented him from entertaining the culpable
intent . . . to commit any of the crimes charged,;

() petitioner was under extreme mental and emotional stress. . .

(9) petitioner’ sbehavior during the courseof the crimeswasbizarreand made
No sense;

(h) signs of abnormality were clear upon interview of petitioner.

6. Counsel had every reason to believe that if an evaluation by a
neuropsychologist or neuropsychiatrist was in order that Dr. Bernet would have
recommended it. Hedid not. Asamatter of fact, it isimprobable that state funds
would have been authorized because counsel had no support for a motion.

7. ...Dr.Robert Parker, apharmacologist[,] . . . wasretained to testify about
the effects of crack cocaineuse. . . .

8. ...[C]ounsdl jointly made an informed decision . . . to pursue the theory
that petitioner was unable to form the intent . . . to commit the crimes charged
because of pre-existing mental health problems exacerbated by the use of a large
amount of cocaine. . .. [T]hey would rely upon lay proof of apparent abnormal
behavior and the expert proof provided by Dr. Bernet and Dr. Parker. . .. This
strategy was reasonableif not the best.

9. ... [P]etitioner presented three expert witnesses, Dr. George W. Woods,
Jr., Dr. PamelaAubleand Dr. Murray W. Smith. Petitioner aversthat if the case had
been properly investigated the need for similar expert testimony would have been
apparent. . . .

10. Dr. Woods s of the opinion —that petitioner. . . suffered from a number
and variety of mental diseasesand defects. . . including bipolar disorder, hypomania,
manic psychosis, substance abuse disorder, cognitive impairment and that he was
psychotic and delusional; that the consumption of the large amount of cocaine
amplified his psychotic condition; that asthe result of these things he may have been
unabl e to distinguish right from wrong and unableto conform hisconduct . ... Dr.
Woods cannot say whether or not petitioner would have committed the crimesin the
absence of the cocaine consumption. . . . .

11. Dr. Smith . .. isof the opinion that petitioner suffers. . . from several
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abnormalities including bipolar disorder and brain damage related to memory
capacity deficits. Dr. Smith . . . concludes that petitioner suffered from cocaine
induced psychosis at the time of the crimes and was delusional. Dr. Smith opines.
. . petitioner did not realize he was doing anything wrong. . . .

12. Dr. Aublefound that petitioner could very well have been suffering from
brain damage resulting from an extensive history of drug/alcohol abuse and head
injuries. Sheisof the opinion that acomplete neuropsychol ogical and psychological
examination should have been done to explore that possibility . ... Shealso thinks
that this type of evaluation along with a socia history would have assisted in
developing mitigation themes. . . .

13. The opinions of these three experts . . . are so contradicted by the
virtually undisputed factsin this casethat it isimprobabl e that they would have been
accepted . ... Some of those facts which clearly show motive, intent, deliberation,
premeditation and mental competence follow:

() Petitioner wasdisturbed because CharlesRagland had “ disrespected” him
... and petitioner told Ragland that he would regret it . . . ;

(b) ... [P]etitioner planned to enter Ragland’ shomeand laid [sic] in wait for
the opportunity; and in the meantime, he got his shotgun and loaded it with two
shells;

(c) Upon seeing EricaHurd at the car, he used the shotgun to take charge of
her and use her to make entry into the Ragland home;

(d) Afterentry. .. by display and threat of the shotgun demanded “dope’;

(e) ... [P]etitioner placed apillow over Ragland' shead . . . and shot himin
the head. . .;

(f) Petitioner covered thewindowswith amattress so that “ nobody could see.

(g) Petitioner order[ed] Ericainto a closet with athreat to “blow her head
off”;

(h) Petitioner . . . took Erica into another room and killed her by multiple
stabbingsin atargeted fashion. . . ;

(i) Petitioner told Angela Ragland that he had been “accused of raping
someone and if he was going to jail he was going to jail for doing something” . . .;

(j) Petitioner told Angela Ragland to tell police that she found the bodies . .
. when she arrived a home.. . .;

-37-



(k) Petitioner used acloth in an attempt to remove hisfingerprints. . .;
() Petitioner hid the murder weapon . . . in his apartment;
(m) Petitioner warned Angela Ragland not to go [to] the police.

14. The evidence that would have been provided by Dr. Woods, Dr. Auble
and Dr. Smith was not significantly different from that provided by Dr. Bernet and
Dr. Parker. . ..

15. Further, the expert witnesses . . . if called at trial would have been
vulnerable to damaging cross-examination because it would have afforded the state
an opportunity to rehash and emphasi ze the most damaging . . . and horrific details
of thealleged crimes. Inshort, the probability isthat thetestimony of these witnesses
would have been more harmful tha[n] helpful. Counsel were not derelict in failing
to present similar evidence.

16. Dr. James Walker . . . concluded . . . that petitioner did not suffer from
any serious mental disease or defect but that he did suffer from abrain or personality
disorder that seriously affected his ability to function, think and reason and caused
paranoia. He contradicts Dr. Woods . . . in that he does not think that petitioner
suffers from abipolar disorder. . . .

CONCLUSIONS OF LAW

1. Petitioner was not denied effective assistance of counsel at trial or on
appeal.

a. theadvise[sic] given and services rendered by counsel were well within
the range of competence demanded of attorneysin criminal and death penalty cases,

b. counsels conduct in representing petitioner did not undermine the
adversary process and the trial and appellate process can be relied upon to produce
ajust result;

c. The strategic and tactical decisions/choices made by counsel were
reasonable and informed and based upon thorough investigation and preparation;

d. If counsel had made the strategic and tactical choices/decisions suggested
by petitioner. . ., the outcome of the case . . . would have been the same.

3. Thejuryinstructionsgiven at thetrial were accurate, completeandin strict
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compliance with Tennessee Pattern Jury Instructions.. . . .

7. The petitioner has failed to establish the grounds for entitlement to post-
conviction relief by clear and convincing evidence.

|. Standard of Review

Post-conviction relief is only warranted when a petitioner establishes that his or her
convictionisvoid or voidabl e because of an abridgement of aconstitutional right. Tenn. Code Ann.
840-30-103. Thispetitionisgoverned by the 1995 Post-Conviction Procedure Act, which requires
that allegations be proven by clear and convincing evidence. Seeid. 8 40-30-110(f). Evidenceis
clear and convincing when there is no serious or substantial doubt about the accuracy of the
conclusions drawn from the evidence. Hicks v. State, 983 S.W.2d 240, 245 (Tenn. Crim. App.
1998).

Once the post-conviction court has ruled upon a petition, its findings of fact are conclusive
on appea unless the evidence in the record preponderates against them. Wallace v. State, 121
S.W.3d 652, 656 (Tenn. 2003); Nicholsv. State, 90 SW.3d 576, 586 (Tenn. 2002) (citing State v.
Burns, 6 SW.3d 453, 461 (Tenn. 1999)). This Court may not reweigh or reevaluate the evidence
or substituteitsinferencesfor those drawn by the post-conviction court. Nichols, 90 S.W.3d at 586.
Questions concerning the credibility of witnesses and the weight to be given their testimony are for
resolution by the post-conviction court. Id. (citing Henley v. State, 960 SW.2d 572, 579 (Tenn.
1997)). Itis, therefore, the burden of the petitioner to show that the evidence preponderates against
those findings. Clenny v. State, 576 SW.2d 12, 14 (Tenn. Crim. App. 1978).

Notwithstanding, determinations of whether counsel provided a defendant constitutionally
deficient assistance present mixed questions of law and fact. Wallace, 121 S.W.3d at 656; Nichols,
90 S.W.3d at 586. Assuch, thefindingsof fact arereviewed under ade novo standard, accompanied
with a presumption that those findings are correct unless the preponderance of the evidence is
otherwise. See Fieldsv. State, 40 S.\W.3d 450, 458 (Tenn. 2001). In clarifying the standard, our
supreme court explained that the standard for reviewing the factual findings of atria court has
always been in accordance with the requirements of the Tennessee Rules of Appellate Procedure,
specifically Rule 13(d). 1d. at 456.

The Petitioner contends that a contradiction exists in the current status of the law.
Specifically, he complainsthat the standard utilized in Henley v. State, 960 SW.2d 572, 578 (Tenn.
1997), which states the post-conviction court’s findings are given the “weight of a jury verdict,”
cannot be reconciled with the Rule 13(d) standard—"*de novo upon the record of the trial court,
accompanied by apresumption of correctness.” The Petitioner assertsthat this Court must apply the
morerelaxed denovo standard of review espoused in Fields. The Henley standard invoked the Rules
of Appellate Procedure regarding standards to be applied upon review. See Kennath Hendersonv.
State, No. W2003-01545-CCA-R3-PD, 2005WL 1541855, at * 29 (Tenn. Crim. App., Jackson, June
28, 2005), perm. to appeal denied, (Tenn. Dec. 5, 2005) (citing Henley, 960 S.W.2d at 578-579).
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BoththeFieldsstandard and the Henley standard presumethetrial court’ sfindingsarecorrect unless
the evidence preponderates otherwise. Henderson, 2005 WL 1541855, at *29 (citing Fields, 40
SW.3d at 458; Henley, 960 SW.2d at 578). Finally, we remain as perplexed by the Petitioner’s
complaint as was a prior panel of this Court when presented with the identical challenge in
Henderson v. State, as the standard the Petitioner requests be imposed is the standard employed by
the appellate courts of this state. 1d.

1. Analysis of Petitioner’s Claims Before this Court

A. ErrorsAlleged at Post-Conviction Evidentiary Hearing

1.Trial Court Applied Erroneous Standard as to Claim of | neffective Counsel

The Petitioner aleges that the “burden of proof applied by the post-conviction court on the
issueof ineffectiveassistance of counsel violatesfederal constitutional law.” Petitioner supportsthis
allegation with thefollowing arguments: (1) the court failed to citeto any legal authority concerning
the issue of ineffective assistance of counsel and (2) the post-conviction court’s order states that
“[t]he petitioner hasfailed to establish the groundsfor entitlement to post-conviction relief by clear
and convincing evidence,” “[t]hat petitioner has failed to establish that he was denied effective
assistance of counsdl . . .,” and “[t]hat generally, the petitioner has failed to establish the grounds
alleged and the entitlement to post-conviction relief by clear and convincing evidence.” Whilethe
Petitioner concedes that this standard applied by the post-conviction court is that mandated by
Tennessee law, he contends that this standard of clear and convincing proof places an
unconstitutional burden on him that is not required under Strickland v. Washington, 466 U.S. 668,
687 (1984). Specifically, the Petitioner argues that the post-conviction court applied a standard
requiring the Petitioner to prove by “ clear and convincing” evidencethat “but for” counsel’ serrors,
the resulting verdict would have been different, rather than requiring proof by a “reasonable
probability” that, but for the errors, the result would have been different. The State responds that
no such deviation from the burden of proof required by Stickland occurred.

While the post-conviction court did not cite to Strickland v. Washington in its order, there
isno requirement that the post-conviction court citeto acontrolling precedent, so long as neither the
reasoning nor theresult of thedecision contradictsit. Although the post-conviction court references
a“clear and convincing” standard, it does so with regard to whether the Petitioner has established
hisfactua allegationsand not whether he satisfied the Strickland standard. Thereisno evidencein
the record that the post-conviction court erroneously converted the Strickland “reasonable
probability” standard to onerequiring “clear and convincing” evidencethat the outcomewould have
been different. The post-conviction court’ sreferenceto the” clear and convincing” standardismade
to the Petitioner’s burden of proof establishing the entitlement to post-conviction relief. In other
words, although a petitioner must establish “ convincingly” hisor her entitlement to post-conviction
relief under state law, a petitioner who relies upon a claim of ineffective assistance of counsel can
make this “convincing” showing by satisfying the Strickland “reasonable probability” standard. In
this case, it is apparent that the post-conviction court found that the Petitioner had not satisfied
Strickland and, therefore, was not entitled to relief. Notwithstanding, we acknowledge that claims
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of ineffective assistance are reviewed de novo by this Court, with a presumption of correctness
applied only to the factual findings of the lower court. Accordingly, error, if any, would have no
impact upon the ultimate determination of this Court.

2. Disgualification of Assistant District Attorney General and the District Attorney’s Office

On September 13, 2001, a hearing was held regarding the Petitioner’ s motion to recuse the
Assistant District Attorney General and the District Attorney’ s Office. Themotion was based upon
thefact that Assistant District Attorney General Alfred Earlsin 1991 represented the Petitioner. Mr.
Earls was an assistant public defender at the time. On October 7, 1991, the Petitioner was charged
with adrug offense. Mr. Earlswas appointed to the Petitioner’ s case on October 15, 1991. During
Mr. Earls representation of the Petitioner, numerous motions were filed on the Petitioner’ s behalf.
Specificaly, Mr. Earlsfiled amotion for discovery on October 24, 1991, and a notice of entrapment
defensefiled on October 30, 1991. The parties stipulated that Mr. Earls had personally talked with
the Petitioner during his representation. Prior to the completion of the Petitioner’s case, Mr. Earls
employment with the Public Defender’ s Office terminated on October 31, 1991. Mr. Earls began
his career with the District Attorney’ s Office the following day. Another attorney with the Public
Defender’ s Office replaced Mr. Earls asthe Petitioner’ scounsel. The Petitioner ultimately entered
a guilty plea to the drug offense for which he received an eight-year sentence to be served in
Community Corrections.

In support of the motionto recuse, the Petitioner’ scounsel relied upon Clinard v. Blackwood,
46 SW.3d 177 (Tenn. 2001), for the proposition that “prior representation, particularly when the
subject matter has to do with something that was brought up in the second trial —and this case—the
first trial was about Possession and — or Sale and Delivery of Cocaine. . . [alnd the knowledge
gained by Mr. Earls from prior representation and actual consultation with the defendant — we
believe case law is— and the ethical rules are crystal clear that he can no longer represent the State
inthismatter, and the matter of theentireofficeinvolvesMr. Woodall.” Counsel continued to argue
that, evenif an actual conflict did not exist, the appearance of impropriety mandatesrecusal and, due
tothelack of screening procedures, also mandatestherecusal of theentireDistrict Attorney’ sOffice.
In responseto this argument, Mr. Earls asserted that there was nothing the State would have learned
from hisrepresentation of the Petitioner that the State did not already know. Additionally, Mr. Earls
argued that “there was no issue raised about any conflict with the D.A. and [the Petitioner] at that
time. It wasn't apparent then. Therewasno issueraised during thetrial of thismatter. Therewasn’t
any apparent conflict then. There was no issue raised on appeal.” He added that “it's a well-
established law — that once alawyer representsaclient in onecase. . . [t]hat doesn’t mean he can’t
represent him or oppose him somewhere down the line years later.”

Mr. Earls then proceeded to testify to the following:

| gained no information from my representation of [the Petitioner] in’ 91 that wasin
any way used or could have been used in the murder trial, and | did not convey that
information. . . . | didn't have any to convey and — to Mr. Woodall or any other
member of his staff in the prosecution for the murder case.
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The Petitioner’s counsel then questioned Mr. Earls regarding the fact that the Petitioner’s prior
conviction involved cocaine and the fact that the Petitioner’s use of cocaine was later used as a
mitigating factor in the subsequent murder prosecution. Mr. Earls responded:

[ The Petitioner] used an intoxication defense based upon consumption of cocaine.
Now, the exact parameters of that, | haven’t reviewed the case file enough. But he
diduseit. Heused it in the Motion to Suppress, and he also used it — or tried to use
it in the Motion to Suppress. He used it at trial and used it in sentencing. So — if
that answers your gquestion?

Inlight of theinformation before the court and the argument made by counsel for both the Petitioner
and the State, the post-conviction court found as follows:

The Motion to Recuse the D.A.’s Officeis—and Mr. Earlsis denied. You
know, itisatroublesomething. | want to let you know. | don’'t —thesethingsaren’t
taken lightly. It presents a problem any time that you have asituation like this. But
reading from the Claybrook case some of the excerpts—and what it saysreally isthat
it must be a situation where some confidence was gained by the lawyer which could
have been used or was used or at least could have been used in the subsequent
murder trial.

| don’t seeany prejudice. In some partsof the case, it talks about showing of
prgudice. Of course, that’s — | don't think that always has to be present quite
frankly, as defense counsel has pointed out. But it has to be that —and I'm reading
from thiscase. “Thus an attorney will not be permitted to prosecute a criminal case
if through previousrepresentation of the defendant he has obtained information upon
which the prosecutionis predicated.” The Court finds that therewas no information
gained which — upon which the murder prosecution was predicated.

The jury — the reversals that | have seen — and also, it talks about an
unacceptable risk of harm or disclosure. It talks about using the confidence and
secrets gained by the lawyer. | find no evidence of any confidences or secrets that
were used. There was no risk or harm of disclosure of anything by Mr. Earls.

And of course, you've got to consider this, and you can consider the case
itself. Thiscaseisacasewherel don’t see any connection between the two cases at
all. 1 know counsel hasargued and believesthat thefact that it isadrug case and that
there was maybe some cross-examination of some of the witnesses — a couple of
witnesses—maybe the brother and maybe one of the expert witnesses about use of
cocaine. But that —I don’t recall anything other than — being used other than the fact
of the conviction which, you know, wasthere. It was—and of course, the conviction
involved ajudicia admission by the defendant.
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S0, in short, the Court finds that there's — there was no information or any
secrets gained in prior representation of [the Petitioner] that even could have been —
there was just nothing there that could have been used in the subsequent murder
trials, and they weren't used. And | don't think there is any appearance of
impropriety although it wasaMotion, | understood, that was worthy of being made,
should have been made, and has been made.

And for the record, the Motion to Dismiss the District Attorney’ s Office or
recuse them or Mr. Earlsisdenied. And of course, that’s that.

A trial court’ sruling on the disqualification of an attorney and of an entire officeisreviewed
under an abuse of discretion standard. Clinard v. Blackwood, 46 SW.3d 177, 182 (Tenn. 2001);
State v. Culbreath, 30 S.W.3d 309, 313 (Tenn. 2000). A trial court abuses its discretion when it
“appl[ies] anincorrect legal standard, or reach[es] adecision whichisagainst logic or reasoning that
causes an injustice to the party complaining.” State v. Shirley, 6. S .W.3d 243, 247 (Tenn. 1999).
For purposes of deciding whether aprosecutor or hisoffice should bedisgualified from participation
in a crimina case, this Court and our supreme court have adopted the following analytical
framework: (1) Do the circumstances of the defendant’ s case establish an actua conflict of interest
that requires the disqualification of a prosecutor? (2) Do the circumstances of the defendant’s case
create an appearance of impropriety that requires the disqualification of a prosecutor? (3) If either
theory requires the disqualification of a prosecutor, is the entire District Attorney General’s office
likewise disqualified? State v. Coulter, 67 SW.3d 3, 29 (Tenn. Crim. App. 2001); see aso
Culbreath, 30 SW.3d at 312-313; Statev. Tate, 925 S.W.2d 548, 550 (Tenn. 1995). A prosecutor’s
disgualification need not be imputed to the “entire district attorney general’s office. . . so long as
theattorney at issue does not disclose confidences or otherwise participateinthe prosecution.” Tate,
925 SW.2d at 556. While the appearance of impropriety may require vicarious disqualification
regardless of adequate screening, Clinard, 46 S.W.3d at 186-87, the disqualification doctrine does
not apply identically when an attorney transfers to the district attorney general’s office as it does
when an attorney transfersto aprivate law firm. See Tate, 925 SW.2d at 556; Coulter, 67 S.W.3d
at 32-33. Where a criminal defense attorney switches adversaria sides, “the appearance of
impropriety is not the central concern. Primarily, it isamatter of an unacceptable risk of harm or
disclosurewhichisat issue.” Coulter, 67 SW.3d at 33 (citation omitted). Additionally, a panel of
this Court has observed that private and public practice have significant distinctions, such that
screening proceduresfor attorneysin government service aregenerally viewed with | ess skepticism:
“The relationships among lawyers within a government agency are different from those among
partners and associates of alaw firm. The sal aried government empl oyee does not havethefinancial
interest in the success of departmental representation that isinherent in private practice.” Statev.
Ricky Raymond Bryan, No. M 1999-00854-CCA-R9-CD, 2000 WL 1131890, at *6 (Tenn. Crim.
App., Nashville, Aug. 4, 2000) (quoting United States v. Caggiano, 660 F.2d 184, 191 (6th Cir.
1981)); see also Tenn. Sup. Ct. R. 8, EC 7-13 (repealed 2003).

From the record before this Court, it appears that any involvement that Mr. Earls had
regarding representation of the Petitioner on the prior drug charge was limited. Indeed, Mr. Earls
representation was for amere sixteen days and was limited to thefiling of several pre-trial motions.

43



Any information garnered from this limited representation was, as noted by the post-conviction
court, public information. Moreover, the Petitioner presented the subject matter of the prior
representation, illegal drug possession, ashisdefenseat trial. The post-conviction court found that
no information was shared and that any information used in the Petitioner’ strial was public record.
We cannot conclude that the post-conviction court abused its discretion. The Petitioner is not
entitled to relief on this claim.

B. Errors Alleged at the Petitioner’s Trial

1. Shackling of the Petitioner during the Penalty Phase of Trial

The Petitioner was shackled when he entered the courthouse with both handcuffs and leg
irons. Those shackles were removed prior to the jury entering the courtroom. “Invisible’ leg
restraints, with weights, were then placed underneath the Petitioner’s pants. These restraints were
not visibleto thejury. After thejury rendered its verdict, the Petitioner allegesthat he was shackled
in the presence of the jury for the duration of the sentencing phase. He also asserts that the
mitigation investigator, Glori Shettles, was instructed to move back away from the Petitioner. He
allegesthat the paper and pencil used by the Petitioner throughout thetrial were confiscated during
the sentencing hearing. The Petitioner allegesthat all of these actions were visible to the jury.

The Petitioner asserts that there is no indication in the trial record that the Petitioner’s
conduct provoked the shackling. He further contends that there is no indication that he attempted
any escape. To the contrary, the Petitioner maintainsthat hisinstitutional record and conduct while
incarcerated were exemplary. Notwithstanding, he asserts that the trial court’s actions “sent an
unmistakable message to the jury that [the Petitioner] could no longer be trusted to control himself
physically and was now athreat . . . to the rest of the people in the courtroom.”

Relying upon the United States Supreme Court’s recent decision in Deck v. Missouri, 544
U.S. 622 (2005), the Petitioner asserts that he was denied afair and reliable penalty hearing as he
was denied the indicia of innocence by his shackling in front of the jurors absent afinding of facts
which would necessitate said shackling. The Petitioner further asserts that the prejudice from the
shackling was exaggerated due to the failure to provide an instruction to the jury that the shackling
was not to influence the punishment assessed. The Petitioner further assertsthat trial counsel were
ineffective for failing to object to the shackling, for failing to demand a hearing regarding the need
for shackling, and for failing to request an instruction regarding the shackling. In light of these
alleged errors, the Petitioner further maintains that the burden falls upon the State of Tennesseeto
show that the error was harmless beyond a reasonable doubt.

In Deck v. Missouri, the United States Supreme Court considered for the first time whether
the genera rule against shackling during the guilt phase should be extended to the sentencing phase
of acapital proceeding held before ajury. The Court held that “[t]he considerations that militate
against the routine use of visible shackles during the guilt phase of a criminal trial apply with like
forceto penalty proceedingsin capital cases’ becausethe decision between lifeand deathis“noless
important than the decision about guilt.” Id. at 632. The Court emphasized that “[t]he appearance
of the offender during the penalty phasein shackles . . . amost inevitably implies to the jury, asa

-44-



matter of common sense, that court authoritiesconsider the offender adanger to the community” and
that shackling “amost inevitably affectsthe jury’ s perception of the character of the defendant.” 1d.
at 633. Asin the case of guilt proceedings, the Court noted the defendant’ s constitutional right to
be free of shackles visible to the jury during capital sentencing proceedings “is not absolute.” Id.
As he may during the guilt phase, a trial judge may order shackling in light of “specia
circumstances’ during the sentencing proceedings. 1d. But, asintheguilt phase, the Court stressed,
such a determination must be “case specific’ and reflect “particular concerns’ relating to the
defendant on trial. Id. Accordingly, the United States Supreme Court held that courts cannot
routinely place defendants in shackles or other physical restraints visible to the jury during the
penalty phase of a capital proceeding absent an accounting of specia circumstances, including
security concerns, that may call for shackling. In doing so, it accommodates the important need to
protect the courtroom and its occupants. But any such determination must be case specific; that is
to say, it should reflect particular concerns, such as special security needs or escaperisks, related to
the defendant on trial. 1d.

In Deck, the defendant was visibly shackled during the sentencing phase of acapital murder
trial. 1d. at 625. The high court found the visible shackling of Deck unconstitutional because the
record contained no “formal or informal findings’ indicating that the trial judge had required
shackling in response to security or decorum concerns. Id. at 634. Nor could the Court conclude
that thiswas* an exceptional casewheretherecord itself makesclear that thereareindisputably good
reasons for shackling.” Id. at 635. In the absence of such a record, the Court held that “the
defendant need not demonstrate actual prejudice to make out adue processviolation.” 1d. Rather,
itisthe State’ sburden to prove beyond areasonabl e doubt that the shackling error did not contribute
to the sentence. 1d.

The post-conviction court noted at the onset of the post-conviction evidentiary hearing that
“[the Petitioner had] never misbehaved in Court since we've had him.” However, the court made
the following findings of fact and conclusions of law relative to the Petitioner’s claim:

[ T]he post-conviction testimony must yield to the trial record. Thereisnothingin
the trial record to support the charge that the defendant was visibly (to jurors)
shackled and that his pencil and pad were taken from him during guilt/innocence or
sentencing phase. It is undisputed that during the guilt/innocence phase defendant
was not shackled in view of the jury and thereis nothing in the record to show any
change between the two phases relative to restraints. Moreover, it is highly
improbable if not inconceivable that the court and counsel (three defense lawyers
plus the D.A. and staff) would have let such a thing (shackling) happen without
making a record of it; and there is no record. As Mr. Googe said at the post-
conviction hearing, “We didn’t want him in shackles if we could avoid that.” The
trial record outwelighs the post-conviction testimony.

Accordingly, this court finds as a matter of fact that, at the guilt/innocence
and the sentencing phase, the defendant was not visibly (to jurors) shackled or
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restrained, that his writing needs were not taken from him and that he was not
prejudiced in this regard.

Initially, we note that the court’ s observations on this matter are correct. Thetria transcript failsto
demonstrate that the Petitioner was visibly shackled during the penalty phase of the trial, and the
transcript further fails to reflect that there was any objection to any restraints. In thisregard, itis
clear that thetrial court found that the Petitioner failed to establish by clear and convincing evidence
his allegation of visible restraints during the penalty phase of thetrial. The evidence in the record
does not preponderate against the findings of thetrial court. The Petitioner is not entitled to relief
on this claim.

2. | neffective Assistance of Counsgl

L egal Standard

The Sixth Amendment provides, in pertinent part, that, “[i]n all criminal prosecutions, the
accused shall enjoy theright. . . to have the Assistance of Counsdl for his defense.” U.S. Const.
amend. VI. Thisright to counsel is “so fundamental and essential to a fair trial, and so, to due
process of law, that it is made obligatory upon the states by the Fourteenth Amendment.” Gideon
v. Wainwright, 372 U.S. 335, 350 (1963) (quoting Betts v. Brady, 316 U.S. 455, 465 (1942)).
Inherent in theright to counsel istheright to effective assistance of counsel. Cuyler v. Sullivan, 446
U.S. 335, 344 (1980); McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970); see also Strickland
v. Washington, 466 U.S. 668, 686 (1984).

“Thebenchmark for judging any claim of ineffectiveness must bewhether counsel’ sconduct
so undermined the proper functioning of the adversarial processthat thetrial cannot berelied on as
having produced ajust result.” Strickland, 466 U.S. at 686; see d'so Combsv. Coyle, 205 F.3d 269,
277 (6th Cir. 2000). A two-prong test directs acourt’s evaluation of aclaim of ineffectiveness:

First, the defendant must show that counsel’s performance was deficient.
This requires showing that counsel made errors so serious that counsel was not
functioning as the “counsel” guaranteed the defendant by the Sixth Amendment.
Second, the defendant must show that the deficient performance prejudiced the
defense. Thisrequiresshowingthat counsel’ serrorswereso seriousasto deprivethe
defendant of afair trial, atrial whose result isreliable.

Strickland, 466 U.S. at 687; see also Combs, 205 F.3d at 277.

The performance prong of the Strickland test requires a petitioner raising a clam of
ineffectiveness to show that counsel’s representation fell below an objective standard of
reasonabl eness, or “ outside the range of professionally competent assistance.” Strickland, 466 U.S.
at 690; see also Kimmelman v. Morrison, 477 U.S. 365, 386 (1986). “Judicia scrutiny of
performance is highly deferential, and ‘[a] fair assessment of attorney performance requires that
every effort be madeto eliminatethe distorting effects of hindsight, to reconstruct the circumstances
of counsdl’ schallenged conduct, and to eval uate the conduct from counsel’ sperspectiveat thetime.”
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Combs, 205 F.3d at 278. Upon reviewing claims of ineffective assistance of counsel, the court
“must indulge astrong presumption that counsel’ s conduct fallswithin the wide range of reasonable
professional assistance; that is, the defendant must overcome the presumption that, under the
circumstances, the challenged actions ‘ might be considered sound trial strategy.’” Strickland, 466
U.S. at 689. Additionally, courtsshould defer totrial strategy or tactical choicesif they areinformed
ones based upon adequate preparation. Hellard v. State, 629 SW.2d 4, 9 (Tenn. 1982). Findly, it
is acknowledged that criminal defendants are not entitled to perfect representation, only
constitutionally adequate representation. Dentonv. State, 945 SW.2d 793, 796 (Tenn. Crim. App.
1996). In other words, “in considering claims of ineffective assistance of counsel, ‘ we address not
what is prudent or appropriate, but only what is constitutionally compelled.”” Burger v. Kemp, 483
U.S. 776, 794 (1987). Notwithstanding, it is the duty of this Court to “search for constitutional
[deficiencies] with painstaking care” as this responsibility is “never more exacting than itisin a
capital case.” Id. at 785.

If the petitioner shows that counsel’ s representation fell below a reasonable standard, then
the petitioner must satisfy the prejudice prong of the Strickland test by demonstrating “thereis a
reasonable probability that, but for counsd’s unprofessional errors, the result of the proceeding
would have been different.” Strickland, 466 U.S. at 694. “A reasonable probability isaprobability
sufficient to undermine confidencein theoutcome.” 1d. In evaluating whether apetitioner satisfies
the prejudice prong, a court must ask “whether counsel’ s deficient performance renders the result
of thetrial unreliable or the proceeding fundamentally unfair.” Lockhart v. Fretwell, 506 U.S. 364,
372 (1993) (citing Strickland, 466 U.S. at 687). That is, a petitioner must establish that the
deficiency of counsel wasof such adegreethat it deprived thedefendant of afair trial and called into
guestion the reliability of the outcome. For example, the evidence stemming from the failure to
prepare asound defense or to present witnesses must besignificant, but it doesnot necessarily follow
that the trial would have otherwise resulted in an acquittal. Nealy v. Cabana, 764 F.2d 1173, 1178-
1179 (5th Cir. 1985); Code v. Montgomery, 799 F.2d 1481, 1483 (11th Cir. 1986). “A reasonable
probability of being found guilty of alesser charge, or a shorter sentence satisfies the second prong
of Strickland.” State v. Zimmerman, 823 SW.2d 220, 225 (Tenn. Crim. App. 1991); see adso
Chambers v. Armontrout, 907 F.2d 825, 832 (8th Cir. 1990), cert. denied, 498 U.S. 950 (1990).
Moreover, when challenging the imposition of a sentence of death, the petitioner must show that
“there is a reasonabl e probability that, absent the errors of counsel, the sentencer . . . would have
concluded that the balance of the aggravating and mitigating circumstances did not warrant death.”
Henley v. State, 960 S.W.2d 572, 579-80 (Tenn. 1997), reh’ g denied, (1998), cert. denied, 525 U.S.
830 (1998) (citing Strickland, 466 U.S. at 695).

a. Guilt Phase Deficiencies

The Petitioner raises numerous complaintsthat trial counsel, George Googe, Daniel Taylor,
and Jesse Ford, 111 failed to function as effective counsel as guaranteed by both the Tennessee and
United States Constitutions. In this regard, the Petitioner asserts that trial counsel denied him
effectiveassistance of counsel at theguilt phaseof hiscapital trial by breaching acceptable standards
for capital representation:
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1. Counsel failed to conduct an adequate investigation of the Petitioner’s
family background and mental condition which precluded the diagnosis of Bipolar
Il Disorder.

2. Counsel’s presentation of Dr. Parker’s testimony was ineffective.

3. Counsel failed to challenge the composition of the jury.

4. Counsel failed to competently select ajury.

5. Counsel failed to object to the reasonable doubt instruction.

6. Counsel failed to request an instruction that the State must disprove the
theory of negation of specific intent due to intoxication beyond a reasonabl e doubt.

i. Investigation into Family Background and Mental Condition

The Petitioner contends that counsel’s performance was deficient and prejudicial in that
counsel failed to investigate and present evidencethat the Petitioner suffered from Bipolar Disorder
Il mental disorder and neurological deficits that impair his judgment. At the post-conviction
evidentiary hearing, the Petitioner presented the testimony of Dr. Woods, a neuropsychiatrist, who
testified that the Petitioner suffersfrom Bipolar |l iliness. Thisdiagnosiswas based upon areview
of the Petitioner’ sfamily and social historiesin addition to his behavior at and after the time of the
crimes. Dr. Woods testified that the Petitioner “stayed” in the hypomanic state “most of hislife,”
however, theingestion of drugs on the night of the crime, “ pushed him into a psychotic, manic state
of mind.” Testimony wasalso admitted explaining thedifficulty in diagnosing Bipolar Disorder due
to the masking of symptoms. Dr. Auble testified that, after administering a battery of tests to the
Petitioner, it was her conclusion that the Petitioner had some neurological impairment. Dr. Smith,
an addictionologist, also diagnosed the Petitioner as having mental impairments symptomatic of
Bipolar Disorder and brain damage related to memory capacity deficits.

The Petitioner contends that the number and nature of the materials supplied to Dr. Woods
made a critical differencein Dr. Woods' being able to arrive at the diagnosis of Bipolar Disorder.
Dr. Woods noted that certain materials were of significant importance in making a complete
diagnosis, including the Petitioner’ smilitary records, the Petitioner’ shistory of pressured speech and
mood swings, and the Petitioner’ sgenetic and family history. ThePetitioner criticizestrial counsal’s
reliance upon the Petitioner’s pre-trial evaluation for competency, sanity, and drug and alcohol
dependence, asserting that these evaluations were inadequate to diagnose alifelong condition such
asBipolar Il Disorder. The Petitioner also contendsthat counsel’ sinadequaciesin the areaof mental
disorder investigation precluded the presentation of an insanity defense at trial. In summary, the
Petitioner faultstrial counsel’s pre-trial investigation in failing to uncover information that would
have led to adiagnosis of Bipolar Disorder 11 in addition to expert testimony that the Petitioner was
unable to form the requisite intent to commit the crime of premeditated first degree murder.

a. Failure to Obtain Petitioner’s Military Records

Trial counsel failed to obtain the Petitioner’s military records. The Petitioner was in the
military for a short period of time and the basis of his discharge was unknown. The defense team
had information that the Petitioner left the military because he was not able to get the specific
training herequested. Specifically, Mr. Taylor stated that it was hisrecollection that an attempt was
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made to get the Petitioner’ s military records but he could not recall ever seeing them. Ms. Shettles
stated that she did not obtain the Petitioner’ s military records, although thisis something shewould
normally acquire. She testified that the only reasons why she would not have sought these records
were (1) the cost of the records and (2) the length of time it would take to obtain the records.

Themilitary recordswere obtained prior to the post-conviction evidentiary hearing and were
used by Dr. Woods in his evauation of the Petitioner. The records are somewhat contradictory to
the Petitioner’ sself-reportsof hismilitary service. ThePetitioner’ sofficial military recordsrevealed
that the Petitioner recelved an honorable discharge but wasineligiblefor veteran’ s benefits and was
not allowed to re-enlist. Therecordsindicated that the Petitioner had acontract for radio operator’ s
school. The Petitioner was placed in the Trainee Discharge Program, which allowed him to be
discharged with less than six months of service. The Petitioner began exhibiting problemsin the
seventh week of specialized training. Dr. Woods used thisinformation in forming his diagnosis of
the Petitioner.

Additionally, the Petitioner introduced the affidavit of Gregory Longmeyer at the post-
convictionevidentiary hearing. Mr. Longmeyer’ saffidavit revealed that hemet the Petitioner during
their military service in the 1970s. The two men went through basic training together at Fort
Leonard Wood, Missouri. The Petitioner informed Mr. Longmeyer that “he spent most or al of his
time partying” and that “he smoked a lot of marijuana.” The Petitioner aso admitted to Mr.
Longmeyer that he had taken “acid and speed.” At thissametime, the Petitioner admitted to “having
sex with lots of women.” In describing the Petitioner, Mr. Longmeyer related that the Petitioner
talked a lot and talked very fast. He also stated that, when not in uniform, the Petitioner wore
“flashy, psycheddlic clothes . . . [including] a striped engineer’s hat that stuck up several inches
above his head and platform shoes.” Regarding military service, Mr. Longmeyer stated that the
Petitioner would often “get angry” with his superior officers. Mr. Longmeyer noted that the
Petitioner had difficulty marching due to his height. He would often be forced to do pushups as a
result. After basictraining, the Petitioner and Longmeyer applied to bein the same communications
training. Although Mr. Longmeyer was admitted to the program, the Petitioner was set for Morse
Code training. During this time, the Petitioner and Mr. Longmeyer would “hang out together and
smoke marijuana, drink some beer, and occasionally smoke some hashish.” Mr. Longmeyer related
that the Petitioner was having difficulty learning Morse Code and was becoming frustrated. The
Petitioner become so frustrated, in fact, that he wanted out of the military. Mr. Longmeyer related
that “[the Petitioner] would often talk about thisand try to find a plan that would get him out of his
commitment to the Army.” Mr. Longmeyer related additional incidents resulting from the
Petitioner’s dissatisfaction with his training assignment, including the Petitioner’s threat to go
AWOL.

Although Dr. Woods testified that the Petitioner’ s military records were an integral part of
his diagnosis of Bipolar Disorder, we cannot conclude that the failure to obtain these records
rendered Petitioner’s counsel ineffective. Mr. Longmeyer provided insight into the reason for the
Petitioner’ s behavior, his frustration with his training assignment and his “plan” to be discharged.
While Dr. Woods' testified that the Petitioner’s difficulties in his training may have been an
“exhortation of someone that is hypomanic,” it isjust as likely that the behavior was part of the
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Petitioner’s ultimate goal of being discharged. Thus, although trial counsel failed to obtain the
military recordsof the Petitioner, wefail to find that such recordswerean integral and necessary part
of forming the basis of adiagnosis of Bipolar Disorder nor were the records considered substantial
mitigating evidence that would have resulted in a different sentencing decision.

b. Failureto Obtain a Complete Family Background History

In reaching a diagnosis of Bipolar Disorder, Dr. Woods relied upon affidavits of the
Petitioner’s sister, Phyllis Jones; the Petitioner’s friend, Michael Harris; and James Stevens, the
Petitioner’s stepson. Dr. Woods stated that these statements provided insight into the Petitioner’s
historical behavioral patternswhich wereindicative of the hypomanic state. Additionally, he stated
that these affidavits, in addition to those of Flossie Mayes, a paterna aunt; David Morris, the
Petitioner’ s nephew; Donna Marie Owens, the sister of the mother of the Petitioner’s first child;
AnitaStewart, themother of the Petitioner’ sfirst child; and Karen Morris, the Petitioner’ swife, were
crucia with regard to establishing a genetic/family history of mental disorders.

Briefly, we will summarize the contents of the affidavits:

PhyllisMorrisJones, the Petitioner’ ssister, rel ated that their mother wasvery
strict with them and especially hard on the Petitioner. She stated that the Petitioner
was outspoken and would not back down from her. She added that their mother was
“very strict about cleaning,” “[e]verything aways had to bein acertain place. . . . If
something was missing or out of place, shewould know about it and get very angry.”
Ms. Jones stated that their mother would chain the refrigerator at night. She
described her mother as being mean one minute and nice the next. She aso
described her mother asbeing “ depressed alot.” Regarding her parents' relationship,
Ms. Jones stated that they never argued in front of them and, although they drank,
Ms. Jones never saw her parents drunk. Ms. Jones stated that, after her parents
moved to Jackson in 1980, her father had a girlfriend, Christine. Christine became
pregnant and she and the child moved into the family home. Her mother and father
refused to talk about the situation and her mother always seemed to beon Christine’s
side. After her father diedin 1995, Ms. Jones asked her mother to moveto St. Louis,
but she refused stating that she needed to take care of Christine and her son. Ms.
Jonesfurther related that all her mother seemed to care about was money. Regarding
other family members, Ms. Jonesrel ated that her grandmother never married and had
adrinking problem. Her great-grandmother was “anice lady, but she was all about
money . . . [s|he was always cleaning.” Asto her maternal grandfather, Ms. Jones
did not know whether he committed suicide or whether he drowned. Ms. Jones
stated that the Petitioner alwaystalked fast. She also stated that the Petitioner was
closetotheir father and very closeto their paternal grandfather, Genner Morris, who
had a farm in Bemis, Tennessee. Ms. Jones stated she was unaware whether the
Petitioner used drugs in high school, although she did admit knowing about the
Petitioner’ sdrug usein histwenties. She described her brother as* very moody and
was adways in a bad mood.”
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Michael Harris, the Petitioner’ sfriend, stated that he and the Petitioner grew

up in the same neighborhood in St. Louis. This neighborhood was predominately
white and the few blacks who lived in the area were the targets of racia violence.
Mr. Harris related that the treatment by their neighbors and the police made them
guestion their placein society. Hefurther related that the Petitioner told him about
problemswith their parents, including the fact that his mother would kick him out of
the house. Mr. Harris stated that he never “did drugs’ with the Petitioner although
they would drink alcohol and beer. He described the Petitioner as very talkative
when hewasdrinking. Mr. Harris added that the Petitioner was “aways high strung
hyper.” He also described the Petitioner as artistic and moody but stated that he was
very popular.

Flossie Mayes, the Petitioner’s paternal aunt, stated that her parents were

Violaand Genner Morris. Shehad four siblings, Farris, Sameria, Francisand Danidl.
Sameria and Francis were deceased and Daniel is suffering from senility. The
Petitioner’ sfather, Farris, passed away in 1995. Ms. Mayes described her brother’s
wife, Lovetta, as having “very strange ways about her,” explaining that “you never
could tell what mood shewould beinwhen you saw her.” Sheadded that it waswell
known that Lovettawould cheat on Farris. She explained, however, that her brother
loved her and did whatever shetold himto do. Notwithstanding, Farris, Sr., similarly
cheated on Lovetta, and had two children by other women. She also related the odd
rel ationship between her brother, Lovettaand her brother’ smistress, Christine Dodd.
Sheadded that three of them werevery happy, but everyone el sefelt thesituation was
very odd. Ms. Mayes described her brother’ s son, [the Petitioner], as “avery happy
child” and “very talkative.” However, she added that [the Petitioner] did not get
along with hismother, Lovetta. Ms. Mayes stated that when her brother and Lovetta
moved back to Jackson, Tennessee, the Petitioner remained in St. Louis, where he
started getting into trouble. On one occasion, the Petitioner arrived at her housewith
a gun shot wound to the leg. Ms. Mayes stated that the last time she saw the
Petitioner was shortly before he was arrested. She described the Petitioner as
“unusually happy” and stated that she* could tell by theway helooked and acted that
he was on drugs.”

David Morris, the Petitioner’ s nephew, stated that he was very close to his

paternal grandfather, Farris Morris, Sr.. He described his grandfather as a “very
energetic man. . . dwayson thego.” Headded that most of the peoplein hisfamily
worked hard, including his mother. He stated that everyonein hisfamily had “alot
of energy.” Mr. Morris described his grandmother, Lovetta, as a “very strange
person,” stating that all she ever wanted was money. He stated that his grandmother
let him live with her until she could no longer claim him asatax deduction. At that
point, shekicked him out. Mr. Morrisadded that his grandmother was*“ picky about
her house,” “especidly .. . her refrigerator.” Hestated that the Petitioner and Lovetta
did not get along because they were “just aike.” “[The Petitioner], like my
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grandmother, was al about the money.” Mr. Morris stated that the Petitioner
preferred to be around family membersrather than personswhom hewas not rel ated.
He added that the Petitioner was very loyal to family. He related that his uncles,
including the Petitioner, would take him riding around , during which they would be
drinking pints of liquor. He described his uncles as drinking a lot but never
appearing drunk. He recalled an incident where the Petitioner bought some crack
cocaine in Lincoln Court. He described the Petitioner as becoming “very agitated
and angry” after smoking the crack cocaine, stating that the “dude had sold him
‘some bad shit.”” The Petitioner then asked for a pistol so he could shoot the man
who sold himthedrugs. Mr. Morrisalsorecalled occasionsthat the Petitioner would
sometimes arrive at his apartment in the early morning asking for money. On these
occasions, the Petitioner “acted very agitated. He was sweating and talking and
rambling on.” Mr. Morris stated that, during a visit to St. Louis, the Petitioner
obtained “a bunch of drugs of different kinds,” so that he could sell them. The
Petitioner often related stories about having sex with women. He aso recalled that
the Petitioner could “dig agravein record time,” despite the ground being hard. He
described the Petitioner as “very strong.” Mr. Morris stated that the Petitioner was
“ataker.” Regarding the situation between the Petitioner’s father, mother, and
Christine Dodd, Mr. Morris related that this situation upset the Petitioner.

Donna Marie Owens, the sister of the mother of the Petitioner’s child

Michael, stated that she grew up in the same neighborhood as the Petitioner. She
described the neighborhood as predominatel y white and described that riotsoccurred
in the streets between thewhitesand blacks. She stated that the police never arrested
thewhite peopleand would only arrest theblacks. Ms. Owensstated that harassment
occurred alot and that the black children werenot safe. Sherecalled that, duringthis
time, theMorrishomewasshot into. The Morrisbrotherswent to talk with thewhite
boysand it turned into afight. Only the Morris brothers were arrested. Ms. Owens
further described instances of cross burnings in the yard of the black families and
incidents where the white people would “throw piss on us.” She stated that the
Morrishome had across burned initsyard. Ms. Owensrelated that the Petitioner’s
mother, Lovetta, was strange and was a very mean person. She stated that Lovetta
verbally abused her children and cursed and yelled profanities at them. Ms. Owens
stated that it was not unusual for Lovetta to throw the Petitioner out of the house.

She described the Petitioner as*“ an easy-going person” and “very artistic.” Shealso
stated that he was “abig talker.” Ms. Owens stated that her father had gotten the
Petitioner ajob at the Ford plant but he was fired because he was unableto get up in
themornings. The Petitioner then went to work at Belle Fountaine Mental Hospital,

but he wasfired from thisjob too. Ms. Owens related that the Petitioner had a hard
timekeepingajob. Ms. Owensrelated that the Petitioner used marijuanaand would
sell someto friendsand family. Shealso stated that the Petitioner drank beer. When
he was drinking, the Petitioner “seemed to talk more and ramble on about things.”

While the Petitioner was dating her sister, Ms. Owens stated that she knew the
Petitioner was dating other women. Ms. Owens described the Petitioner’s son,
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Michael, asbeing “very jeaous of hiswife,” and “[h]eis also arrogant and thinks he
isin popular demand with the women.”  She stated that Michadl is like his father
inthat neither manwill back down from aconfrontation. She stated that Michael has
periods of depression and becomes very agitated.

James Stevens, the Petitioner’ sstepson, stated that heisincarcerated at South

Central Correctional Center in Licking, Missouri. Herelated that the Petitioner isthe
only father he ever knew. When hewas six years old, the family moved to Jackson,
Tennessee. Although he described the early years as good, Mr. Stevens described
changes in the Petitioner. He stated that the Petitioner was harder on him than he
was on the other children. He also believed that the Petitioner was on drugs due to
the Petitioner’ sbehavior, stating that “[h]e wasn’t as happy ashe used to be. Hewas
moody.” On some days, the Petitioner would relegate himself to the bedroom and
not see anyone. He stated that the Petitioner and Mr. Stevens argued alot. Mr.
Stevens likened the Petitioner’ s behavior to that of Lovetta Morris.

Anita Stewart, the mother of the Petitioner’ s oldest child, stated that she and

the Petitioner grew up in the same neighborhood asfriends. Their friendship became
aromantic relationship and the couple had achild in 1975. Ms. Stewart related that
the Morris family was the only black family living on their street. Ms. Stewart
reiterated the racisim present in their neighborhood, including the cross-burning and
riots. She related that the Petitioner felt that the disparity in treatment between
whites and blacks was unfair and would not back down in confrontations. Ms.
Stewart stated that the Petitioner, one of 30 blacks out of 2000 students, had
problems at school with white students and teachers. His problems resulted in his
dropping out of school. Ms. Stewart related that the Petitioner had a hard time
keeping ajob and decided to join the Army in order to support her and the baby. She
stated that the Petitioner got ageneral dischargefromthe Army. Hetold her that the
Army was not the life he wanted; he could not conform to the rules. Ms. Stewart
acknowledged that the Petitioner used marijuana, LSD, and PCP, but he would not
dodrugsinfront of her. Ms. Stewart also conceded that the Petitioner sold marijuana
because he could not keep ajob. She also stated that the Petitioner drank beer and
MD 20-20, “acheap high alcohol content wine.” Inthisregard, Ms. Stewart related
that the Petitioner was not the only member of his family with a drug problem.
Flossie Mayes' two children have taken “hard” drugs as well as her son, Michael.
Ms. Stewart stated that the Petitioner’ s mother, Lovetta, played favorites among the
children and grandchildren. Based on her experience working at amental hospital,
Ms. Stewart stated that she believed that Lovetta was manic-depressive. She
continued to relate that on some days, Lovetta would wear underwear on her head
and shewould padlock therefrigerator. Ms. Stewart added that the Petitioner and his
mother never got along. On one occasion, Lovetta pulled a handgun and pointed it
at the Petitioner, threatening to shoot him. Ms. Stewart stated that she knew the
Petitioner was seeing other women during their relationship. In early 1980, Ms.
Stewart decided that she needed astable environment without any drug problemsand
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[the Petitioner] was unable to provideit. When he met Karen, the relationship was
over. In 1985, he moved to Jackson, Tennessee, with Karen and her children. Ms.
Stewart stated that her son, Michael, was very much like the Petitioner in that he
becomes agitated and talks very fast. She stated that Michael stays up very latejust
like the Petitioner. Ms. Stewart expressed concern over Michael’ s behavior.

While each of these persons provided information into the odd behavior of the Petitioner’s
mother and the* agitated” behavior of the Petitioner, each person al so acknowledged the Petitioner’ s
drug use. Some family members even mentioned that the Petitioner was involved in selling drugs.
From reading the affidavits, it is clear that drug use was apermanent feature in the Petitioner’ slife.

The Petitioner blames Dr. Bernet’ sfailure to diagnose the Petitioner with Bipolar Disorder
upon trial counsel’s failure to gather sufficient information. The Petitioner failed to produce
testimony as to whether Dr. Bernet’ s diagnosis would have been different had he been privy to the
additional information. Petitioner’s claim is essentialy one that counsel should have obtained an
expert who would have diagnosed the Petitioner as Bipolar Disorder Type ll.

In determining what defense to pursue, triad counsel had the pre-trial mental evaluations
completed by Dr. Drewery and Dr. Pullen. Dr. Drewery interviewed the Petitioner, on September
29, 1994, for fifty minutes during which time officers advised Dr. Drewery that their presence was
necessary in the examination room. The Petitioner exhibited “some slight agitation or anger.” The
Petitioner’ s statements to Dr. Drewery indicated that the Petitioner knew the nature of the charges
against him and that he had previous experience with the justice system. During the interview, the
Petitioner explained that he was under the influence of cocaine, stating that he had “ never done as
much cocaineaswhen | did this.” The Petitioner stated that the rape accusation had “ pushed [him]
totheedge....” Dr. Drewery concluded that the Petitioner was knowledgeable of courtroom
procedures, he readily admitted cocaine use on the night in question, and the Petitioner did not
present any history of mental illness or treatment for mental illness. Dr. Drewery’s letter to the
Genera Sessions Judge who ordered the evaluation indicated the following:

[S]eparate evaluations . . . were scheduled with Dr. Drewery . . . and Dr.
Pullen . . . in order to determine competency to stand tria . . .; to determine mental
condition at the time of the alleged crimes; and to comment on drug or alcohol
dependency.

... [t was our joint opinion that the defendant is competent to stand trial .

It isfurther our opinion that the defendant, at the time of the alleged criminal
conduct as aresult of menta disease or defect, did not lack the substantia capacity
either to appreciate the wrongfulness of hisconduct or to conform his conduct to the

-54-



requirements of the law. The evaluations therefore do not support an insanity
defense.

The defendant in interviews freely admitted substance abuse specifically
cocaine and this use appears to have contributed to the charges against him. His
motivation for treatment for abuse or dependency is questionable. . . .

Further forensic evaluation or treatment isnot necessary prior to adjudication.

Trial counsel wasalso privy to an interview with the Petitioner’ swife, Karen Morris, which
revealed the following:

Mrs. Morrisstated that [the Petitioner] was agood provider when he was not
doing drugs, when he was on the drugs his money went to the drugs.

... Mrs. Morris stated that [the Petitioner] got in trouble on afew occasions
in St. Louis and was arrested for drug charges and was placed on probation. While
on probation [the Petitioner] left St. Louisand moved to Jackson, Tennesseeand was
later extradicted [sic], revoked and made to serve ayear on these charges.

... Mrs. Morris stated that [the Petitioner] possibly needed a Doctors [SiC]
care for some type of mental disorder, [the Petitioner] had severe mood swings and
was easily excited along with avery bad temper. After he started using drugs.

Ms. Shettles, though her investigation, related additional facts regarding the Petitioner’s
behavior and background, including but not limited to, the Petitioner’s self-report of drug use
beginning at age seventeen with PCP and LSD, the Petitioner’s self-report of selling drugs for a
steady source of income, the Petitioner’ sreport of thelack of malefriendsdueto hisnatura distrust,
and the Petitioner’ s self-report of drug arrestsand convictions. The Petitioner further related to Ms.
Shettlesthat “the impact of the crack wasasignificant factor in hisideasand actions.” Ms. Shettles
opined, “Because of the‘ cokerun’ [the Petitioner] was experiencing, itismy opinion that errors or
inconsistencies regarding the facts of the crime may not be intentional. Because anxiety isaside
effect many cocaine users experience, this factor may have played a significant role in [the
Pettioner’ s| behavior, aswell asthe possibility of adrug-induced psychosis.” Thereisevidencethat
Ms. Shettles related to Mr. Taylor that she was concerned that the Petitioner “may be manic
depressant,” characterizing him as having a “screw loose.”

Dr. Parker, a pharmacologist, testified that cocaine use, in larger doses, can cause “mania@’
and/or “psychosis.” Dr. Parker further related that the “ crash phase” may last up to four days and
can beaccompanied by “ profound depression” and “ paranoia.” Dr. Bernet, apsychologist, evaluated
the Petitioner and testified that the cocaine affected the Petitioner both physically and
psychologically. Dr. Bernet described the psychological effects as evidencing themselvesin forms
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of agitation, paranoia, and delusions. He further concluded that, because of the cocaine use, the
Petitioner was unable to form the specific intent of premeditation and that the Petitioner was under
extreme mental and emotional disturbances. Dr. Bernet stated that all of these factors affected the
Petitioner’ s judgment and his ability to inhibit himself, hisimpulses, and created confusion.

The Petitioner reliesupon histhree experts, Dr. Woods, Dr. Auble, and Dr. Smith, to support
his argument that counsel was ineffective for failing to uncover adiagnosis of Bipolar Disorder I1.
Dr. Auble testified that the Petitioner suffered from some brain malfunctioning, which may be
consistent with head trauma or use of a chemical or drug. Dr. Smith testified that the Petitioner
suffered mental impairments of hypomanic bipolar disorder and brain damage related to memory
capacity deficits. Dr. Smithtestified that the bipolar disorder would have made any cocaine-induced
psychosis more likely and easily produced. Dr. Woods testified that the Petitioner suffered from a
bipolar disorder that was most consistently a hypomanic state, meaning the Petitioner did not suffer
from hallucinations and psychoses. While Dr. Woods later diagnosed the Petitioner with Bipolar
Disorder I, he aso stated, “Within these factors, we see the paranoid psychosis consistent with
Cocaine-induced Psychosis, aswell astheimpaired judgment, hypersexuality and pressured speech
of a Bipolar Disorder.” Dr. Walker testified on behalf of the State. Dr. Walker stated that the
Petitioner was intoxicated on the night of the offense. He stated that the Petitioner had a history of
problems with thinking and reasoning, which probably played aroleaswell. He also related stress
factors upon the Petitioner at the time of the offense aswell as significant personality disturbances,
including persistent paranoia, difficulty controlling his behavior, and difficulty with hostility. Dr.
Walker stated that the Petitioner suffered personality characteristics of a paranoid and antisocial
nature and had ahistory of hypomania. While he agreed with Dr. Woods that the Petitioner did not
suffer Bipolar Disorder |, or severe Bipolar Disorder, (with the exception of the manic behavior on
the night of the offenses), he did not agree with Dr. Woods' conclusion that the Petitioner suffered
from substance-induced psychotic disorder. Dr. Walker further explained that diagnosing Bipolar
Disorder when there is concurrent use or heavy use of alcohol and/or drugsisdifficult. Dr. Walker
stated that, in hisopinion, it was doubtful that the Petitioner would have committed the crime * had
he not been high on cocaine.” Finally, we note that the Petitioner, despite Dr. Woods' diagnosis,
has not ever and is not presently being treated for any mental illness, including Bipolar Disorder.

As stated previously in this opinion, the post-conviction court made the following findings
of fact and conclusions of law relative to the Petitioner’s complaint:

After thorough and proper investigation and preparation, counsel had no
medical/scientific reason to believe that petitioner was suffering from a mental or
physical disease, defect or condition (other than cocaine effects) that would have
supported aninsanity defense, prevented him from entertai ning therequisitecul pable
intent or mitigated the crimes at the guilt/innocence or sentencing phase.

... Petitioner had no history of, and had never been treated for, mental illness
or defect. Moreover, he had lived a reasonably normal life and had functioned
satisfactorily. . . [t]hereisno indication that he was treated for mental illness/defect
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during the course of military service.

... During pre-trial confinement with Tennessee Department of Correction
. . . petitioner was not diagnosed with, or treated for, mental illness/defect even
though he was screened and facilities were readily available. . . .

... Inshort, his behavior from alay standpoint seemed abnormal.

. . . [Clounsel prudently petitioned the trial court for funds to retain a
psychiatrist. . . . . Dr. Burnet [sic] interviewed petitioner at length . . .. Dr. Burnet
[sic] testified . . . at the tria in favor of petitioner's cause, some of his
testimony/conclusions being as follows:

(b) the cocaine consumed by petitioner affected him physically and
psychologically;

(c) thecocaine. . . caused ... paranoia, confusion and delusions;

(e) the cocaine.. . . may have prevented him from entertaining the culpable
intent . . . to commit any of the crimes charged,;

() petitioner was under extreme mental and emotional stress. . .

(9) petitioner’ sbehavior during the courseof the crimeswasbizarreand made
No sense;

(h) signs of abnormality were clear upon interview of petitioner.

. . . Counsel had every reason to believe that if an evauation by a
neuropsychologist or neuropsychiatrist was in order that Dr. Bernet would have
recommended it. Hedid not. Asamatter of fact, it isimprobable that state funds
would have been authorized because counsel had no support for a motion.

... [Clounsdl jointly madean informed decision. . . to pursue thetheory that
petitioner was unable to form the intent . . . to commit the crimes charged because
of pre-existing mental health problems exacerbated by the use of alarge amount of
cocaine. . ..[T]hey wouldrely uponlay proof of apparent abnormal behavior and the
expert proof provided by Dr. Bernet and Dr. Parker. . . . Thisstrategy wasreasonable
if not the best.

-57-



... The opinions of the [Petitioner’s post-conviction] . . .experts. . . are so
contradicted by the virtually undisputed facts in this case that it is improbable that
they would have been accepted . . . .  Some of those facts which clearly shows
motive, intent, deliberation, premeditation and mental competence follow:

(8) Petitioner wasdisturbed because CharlesRagland had “ disrespected” him.
.. and petitioner told Ragland that he would regret it. . . ;

(b) . .. [P]etitioner planned to enter Ragland’ s home and laid in wait for the
opportunity; and in the meantime, he got his shotgun and loaded it with two shells;

(c) Upon seeing EricaHurd at the car, he used the shotgun to take charge of
her and use her to make entry into the Ragland home;

(d) Afterentry. .. by display and threat of the shotgun demanded “dope’;

(e) ...[P]etitioner placed apillow over Ragland’ shead . . . and shot himin
thehead . . .

(f) Petitioner covered the windowswith amattress so that “nobody could see

(g) Petitioner order[ed] Ericainto a closet with athreat to “blow her head
off”;

(h) Petitioner . . . took Ericainto another room and killed her by multiple
stabbingsin atargeted fashion. . .

(i) Petitioner told Angela Ragland that he had been “accused of raping
someone and if he was going to jail he was going to jail for doing something” . . .

(j) Petitioner told Angela Ragland to tell police that she found the bodies . .
. when she arrived at home. . .

(k) Petitioner used a cloth in an attempt to remove his fingerprints. . .
() Petitioner hid the murder weapon . . . in his apartment;
(m) Petitioner warned Angela Ragland not to go [to] the police.

... The evidence that would have been provided by Dr. Woods, Dr. Auble
and Dr. Smith was not significantly different from that provided by Dr. Bernet and
Dr. Parker.
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Theevidenceintherecord doesnot preponderate against the post-conviction court’ sfindings
of fact. While additional mitigation evidence does exist in the form of additional information from
family membersand friends, we cannot concludethat theintroduction of suchinformationtothejury
would have al been beneficial mitigating evidence. That is, the information was “ double-edged,”
while the additional information indicated ahistory of personality problems and afamily history of
personality disorders, the information aso highlighted a long-history of drug abuse and illegal
activity. While we do conclude that such missing information would have been beneficial to a
reviewing mental health expert, we cannot conclude that had Dr. Bernet been in possession of such
information that he would have made the same diagnosis as Dr. Woods and/or the impact of such
adiagnosis would have such effect upon the jury asto ater the outcome. At the Petitioner’strial,
Dr. Bernet and Dr. Parker testified that the Petitioner may have lacked the specific intent for
premeditation as a result of his cocaine intoxication. The jury also heard testimony that the
Petitioner may have been manic and psychotic at the time of the crime and was paranoid, agitated,
delusional, confused, and mentally impaired. In addition to this testimony of the Petitioner’s
diminished capacity, the jury also heard the facts of these offenses; they heard testimony asto the
Petitioner’s plan to “get back at” Charles Ragland for “disrespecting” him and testimony as to the
calculated nature of the Petitioner’s actions. In light of this testimony and the background
information in possession of the defense at the time of the trial, trial counsel cannot be faulted for
failing to provide an expert that would have diagnosed the Petitioner with Bipolar Disorder. With
consideration of theaggravating circumstancesrelied upon by the State, we cannot concludethat had
expert testimony that the Petitioner suffered from Bipolar Disorder |1 been presented to the jury that
asentence other than death would have been imposed. The Petitioner isnot entitled torelief onthis
basis.

The Petitioner further asserts that trial counsel’s deficiencies in the investigation of the
Petitioner’ s background foreclosed the presentation of an insanity defense at the guilt phase. The
Petitioner relies upon the post-conviction testimony of Dr. Woodsin support of aninsanity defense.
The general sessions court ordered apre-trial mental evaluation of the Petitioner. Dr. Drewery and
Dr. Pullen evaluated the Petitioner and concluded that the Petitioner was competent and that an
insanity defense could not be supported based on mental diseaseor defect. ThePetitioner faultstrial
counsel for relying upon these pre-trial evaluations because of the conditions under which Dr.
Drewery interviewed the Petitioner and the fact that Drs. Drewery and Pullen were not privy to any
background information on the Petitioner. We cannot find trial counsel deficient for relying upon
the pre-trial evaluation finding the Petitioner competent and sane. We further agree with the post-
conviction court that in light of the results of the court-ordered eva uation there would have most
likely been no success in seeking additional funds to further explore an insanity defense. The
Petitioner is not entitled to relief on this basis.

ii. Presentation of Dr. Parker’s Testimony

The Petitioner complainsthat trial counsel was deficient initspresentation of expert witness
Dr. Robert Parker. Dr. Parker was retained by defense counsel as an expert in pharmacology. The
trial court ruled that Dr. Parker could not testify about the psychol ogical or psychiatric consequences
of ingesting drugs. The court limited Dr. Parker’ s testimony to the effects of cocaine on a person
physically and on the person’s behavior. The Petitioner contends that Dr. Parker only related the
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effects of cocaine upon a person generally and failed to relate the effects of cocaine upon the
Petitioner specifically. The Petitioner complains that Dr. Parker’s testimony was devoid of any
context regarding the Petitioner’s history, background, or any other mental illness that might be
driving his behavior. In this regard, he notes that Dr. Parker failed to attribute the Petitioner’s
behavioral abnormalities to anything other than cocaine use.

At the Petitioner’strial, Dr. Parker testified, in part, as follows:

Crack cocaineisapurified form of cocaine. . . it has very powerful effects.

The acute effects. . . occur within ten or fifteen seconds. . . and the primary
effect is an intense —what’s called ‘euphoria,” . . . .

Inadditiontothat euphoria, they may experienceanumber of other symptoms
aswell. Particularly, they becomevery excited, they may talk very rapidly, they may
sweat alot, they can become suspicious, they can become paranoid, they lose some
of their inhibitions, their judgment isimpaired and it can also |ead to enhanced sexual
drive and sexual performance aswell.

The euphoria. . . usualy only lasts anywhere from ten or fifteen, maybe up
to thirty minutes. The other effects, however, can persist longer.

... When they go on these runs or binges, they’ll usualy continue to use
drugsuntil they don’t haveany more. . . . [ T]heeuphoric effectsare diminished, they
can’'t ever achievethe high that they got with that first dose and alot of the euphoric
effects, or the high is replaced by feelings of intense anxiety and irritability,
tremendous fear, suspiciousness, paranoia.

Again, their judgment can beimpaired, there’ san increased risk of violent or

homicida behavior .. . these effects can persist long after thehighisgone. They also
can experienceddlusions, . . . paranoia, fear, and they can even have halucinations.

It can cause mania. ... Maniaisastate of heightened, both mental, as well
asphysical, activity. . . .

Psychosis can aso occur. . . . Pyschosis is when one sort of loses their
concept, or idea, of what reality is so they’ re not able to perceive reality essentialy.
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See Statev. Farris Genner Morris, Jr., No. 02C01-9801-CC-00012, 1999 WL 51562, at *6-7 (Tenn.
Crim. App., a Jackson, Feb. 5, 1999), aff’d by, 24 SW.3d at 788.

In addition to this testimony, Dr. Bernet, a psychiatrist, testified that, “[o]n the date of the
murders, the[Petitioner’ s| cocaineingestion combined with the stress of the rape accusation caused
the[Petitioner] to ‘becom[e] paranoid and agitated and delusional.’” Id. at * 7. Dr. Bernet concluded
that the Petitioner’ s cocai neintoxication may have prevented him from forming theintent to commit
the murders. 1d.

Dr. Parker’ stestimony at trial was based upon the Petitioner’ s statement, AngelaRagland’s
statement, and police reports. 1d. The Petitioner, by his own admission, was under the effect of
significant cocaineingestion at the time of the offenses. Testimony related to the effect of cocaine
intoxication was relevant and reasonable. In light of the fact that Dr. Bernet’ s testimony reflected
the impact of the cocaine intoxication upon the Petitioner specifically, we fail to find how trial
counsel was deficient. Moreover, we conclude that the presentation of Dr. Parker as an expert
witness was areasoned strategic choice made by defense counsel. The Petitioner is not entitled to
relief on thisclaim.

iii. Selection of the Jury

The Petitioner makes numerous challenges regarding trial counsdl’ s failure to competently
select the jury and to challenge the impaneling of an all-Caucasian jury. Included within the
Petitioner’ s challenges are his allegationsthat trial counsel did not adequately voir dire prospective
jurors on their respective attitudes about the death penalty, including the failure to ask questions
designed to revea jurors biases and questions regarding the jurors ability to give effect to
mitigating evidence.

Defendants are entitled to a petit jury selected from a representative cross-section of the
community. Taylor v. Louisiana, 419 U.S. 522 (1975). The Taylor Court held, “[T]hejury whesels,
pools of names, panels, or venires from which juries are drawn must not systematically exclude
distinctive groups in the community and thereby fail to be reasonably representative thereof.” 1d.
at 538. InDurenv. Missouri, 439 U.S. 357 (1979), the Supreme Court set forth athree-pronged test
for determining whether ajury was properly selected from afair cross-section of the community:

(2) [T]he group aleged to be excluded is a“distinctive’ group in the community;
(2) [T]herepresentation of thisgroup in veniresfrom which juries are sel ected is not
fair and reasonable in relation to the number of such personsin the community; and
(3) [T]his under-representation is due to systematic exclusion of the group in the
jury-selection process.

Id. at 364. In support of hisallegation that he was denied atrial by ajury that fairly represented the
community inwhich hewastried, the Petitioner relies upon data establishing that “ M adison County
has a population that is 65.2 % white and 32.5 % black . . . .” (citing 2000 U.S. Census,
(http://factfinder.census.gov)).
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The courts may not use statistics alone to find a prima facie case of exclusion. State v.
Nelson, 603 SW.2d 158 (Tenn. Crim. App. 1980). Rather, proof of asubstantial disparity coupled
with systematic exclusion is required. 1d. at 163 n.3. The Nelson court determined that the
systematic exclusion prong of the test had been established by proof that the statistical disparity
occurred not just occasionally but in every venire for aperiod of four years, explaining that “[s]uch
evidence ‘manifestly indicates that the cause of the underrepresentation was systematic that is,
inherent in the particular jury-selection system utilized.”” 1d. at 165 (quoting Duren, 439 U.S. at
366). InTruesdalev. Moore, 142 F.3d 749, 755 (4th Cir. 1998), the court explained that astatistical
disparity does not, by itself, establish systematic exclusion of a group from the jury pool.

As noted by the Petitioner, he must establish that the under-representation was due to
systematic exclusion of the group in the jury-selection process. The Petitioner asserts that he was
prohibited from gaining the information necessary to support his clam. Indeed, Petitioner
“ attempted to interview thejury commissioners and to obtain thejury veniresfromthe Circuit Court
Clerk.” The Petitioner states that the “Clerk indicated that she could only provide the requested
information if given a court order. The jury commissioners informed counsel . . . that they were
prohibited by law from discussing their duties as jury commissioner.” (citing Tenn. Code Ann. §
22-2-203). In an attempt to garner necessary information, Petitioner states that hefiled a“Motion
for Accessto All Jury Pool Information and to Interview Jury Commissioners.” Thepost-conviction
court declined to order either the clerk or the jury commissioner to speak to post-conviction counsel
or provide the Petitioner with the requested information. In denying the Petitioner’s request, the
post-conviction court noted that

[t]he petitioner hasfailed to state any particular reason asto why thisinformationis
needed other than the fact that there might be some evidence of impropriety. Before
the Court should authorize such accessthe petitioner should demonstrateto the Court
some substantial reason for alowing the access and that having such accessislikely
to result in some proof. The petitioner smply has not demonstrated that any such
proof islikely to exist.

Notwithstanding, the fact that the post-conviction court denied Petitioner accessto the jury
pool information does not preclude this Court from reviewing the claim. At the post-conviction
evidentiary hearing, Mr. Googe testified that the jury in the Petitioner’ strial wasal-Caucasian. At
the time of the trial, Mr. Googe estimated that approximately thirty percent of the residents of
Madison County were African-American. Hefurther stated that probably lessthan thirty percent of
thetotal venire were African-American. He stated that the composition of thejury pool “wasfairly
consistent withwhat [he' s] seenin other trials, although thefinished product —thejury of twelvewas
not necessarily that.” Mr. Googe added that, since the Petitioner’ strial, the percentage of African-
Americans on Madison County jury panels hasincreased. It isclear from thistestimony that there
was a proportionate representation of African-Americans on the venire. Accordingly, thereis no
proof that African-Americans were under-represented on the venire even though no African-
Americanswere ultimately selected for thejury. Inlight of this conclusion, there can be no finding
of error on behalf of trial counsel in not challenging the composition of the jury.
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The Petitioner aso faults counsel for failing to conduct an adequate voir dire of the venire.
Specifically, thePetitioner contendsthat trial counsel failed to adequately question prospectivejurors
as to the meaning of “mitigating evidence|,]” that counsel failed to adequately “death qualify” the
venire, and that trial counsel failed to ask prospective jurorsasto racial bias. The ultimate goal of
voir direisto insurethat jurors are competent, unbiased, and impartial. State v. Mann, 959 SW.2d
503, 533 (Tenn. 1997), reh’ g denied, (1998), cert. denied,524 U.S. 956 (1998); State v. Cazes, 875
SW.2d 253, 262 (Tenn. 1994). Thereisno constitutional right that a defendant is entitled to have
guestionsposed to thevenire specifically directed to mattersthat conceivably might prejudicevenire
men against him. SeeRistainov. Ross, 424 U.S. 589, 594 (1976) (citing Ham v. South Carolina, 409
U.S.524,527-28 (1973)). Moreover, inthecapital murder context, wherethejury inthe punishment
phase must choose between life and death, several courts have held that not questioning as to
whether a prospective juror can fairly consider a life sentence does not necessarily constitute
deficient performance. Hartmanv. State, 896 S.W.2d 94, 105 (Tenn. 1995); Stanford v. Parker, 266
F.3d 442, 453-54 (6th Cir. 2001); Commonwealth v. Morris, 684 A.2d 1037, 1042-43 (Pa. 1996).

From the facts before this Court, we cannot conclude that the Petitioner’s trial was
“fundamentally unfair.” Each of the jurors ultimately impaneled made unqualified assertions that
they could be fair and impartial. The transcript before this Court does not demonstrate any
fundamental unfairnessin the conduct of thetrial. Indeed, “where ajuror is not legally disqualified
or thereisno inherent prejudice, the burden ison the [d] efendant to show that ajuror isin someway
biased or prejudiced.” Statev. Caughron, 855 S.W.2d 526, 539 (Tenn. 1993), cert. denied, 510 U.S.
979 (1993) . Inthe present case, the Petitioner has failed to establish that he was not provided atrial
cloaked with guarantees of fundamental fairness. Nor has the Petitioner established theracial bias
of any of the jurors ultimately impaneled. Accordingly, we cannot conclude that trial counsel was
deficient in performing an adequate voir dire. Thisissueiswithout merit.

iv. Jury Instructions

The Petitioner raises two allegations of attorney error in that counsel failed to object to the
reasonable doubt instruction and that counsel failed to request an instruction asto the State’ s burden
of disproving the defense theory of negation. The allegations of error are as follows:

(1) Counsel wereineffectivefor failingto object to thereasonable doubt instruction onthebasis
that the instruction referring to the required degree of proof asbeing to a“moral certainty”
created areasonablelikelihood that the jury viewed the requisite quantum of proof as below
that which is required by the Due Process Clause;

(2) Counsel wereineffectivefor failing to request aninstruction that the State must disprovethe
defense theory of negation of specificintent dueto intoxication beyond areasonable doubt.

Neither of the Petitioner’ sargumentsamount to deficient performanceby trial counsel. First,
our supreme court has repeatedly rejected the argument that the term “moral certainty” in the
reasonable doubt instruction creates a reasonable likelihood that the jury will view the required
burden of proof asbelow that required by the Due Process Clause. SeeNicholsv. State, 877 SW.2d
722,734 (Tenn. 1994); seea so Owensv. State, 13 S.W.3d 742, 765 (Tenn. Crim. App. 1999), perm.
to appeal denied, (Tenn. 2001). Next, the post-conviction court correctly noted that the trial court
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provided instructions provided inthe Tennessee Pattern Jury Instructions. The patterninstruction
reflects an accurate recitation of the applicable law asto the defense of voluntary intoxication. We
cannot conclude that additional instructions would have affected the result of the Petitioner’strial.
Accordingly, the Petitioner is not entitled to relief on this claim.

b. Penalty Phase Deficiencies

The Petitioner raises several complaints regarding trial counsel’s performance during the
penalty phase of his capital trial. Specifically, the Petitioner contends that trial counsel, George
Googe, Daniel Taylor and JesseFord, 111 failed to function aseffective counsel asguaranteed by both
the Tennessee and United States Constitutions by breaching acceptable standards for capital
representation:

1. Counsdl failed to properly investigate and prepare mitigation evidence.

2. Counsdl failed to properly utilize and/or supervise the services of the mitigation
specialist.

3. Counsel failed to obtain sufficient funds for mitigation investigation.

4. Counsel falled to object to the instruction on the “heinous, atrocious or cruel”

aggravating factor.

Counsel failed to object to the reasonable doubt instruction.

Counsel failed to object to an instruction that misstated the role of the jury after finding

an aggravator.

7. Counsdl failed to request an instruction requiring the jury to specify which felony it was
relying upon for the felony murder aggravator.

8. Counsel failed to request an instruction that the jury could consider, in mitigation, something less than the
statutory mitigating circumstance of extreme mental or emotional disturbance and that the Petitioner was
substantially impaired as a result of mental disease or defect or intoxication.

o u

i. Failureto Properly Prepare Mitigation Evidence

Inthe context of capital cases, adefendant’ sbackground, character, and mental conditionare
unquestionably significant. “[E]vidence about the defendant’ sbackground and character isrelevant
because of the belief . . . that defendants who commit crimina acts that are attributable to a
disadvantaged background, or to emotional and mental problems, may be less culpable than
defendantswho have no such excuse.” Californiav. Brown, 479 U.S. 538, 545 (1987); see Eddings
v. Oklahoma, 455 U.S. 104, 113-15 (1982); Lockett v. Ohio, 438 U.S. 586, 604-05 (1978) (plurality
opinion); Zagorski v. State, 983 S.W.2d 654, 657-58 (Tenn. 1998). However, theright that capital
defendants haveto present avast array of personal information in mitigation at the sentencing phase
is constitutionally distinct from the question of whether counsel’s choice of what information to
present to the jury was professionally reasonable.

There is no constitutional imperative that counsel must offer mitigation evidence at the
penalty phase of a capital trial. Nonetheless, the basic concerns of counsel during a capital
sentencing proceeding are to neutralize the aggravating circumstances advanced by the State and to
present mitigating evidence on behalf of the defendant. Although thereisno requirement to present
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mitigating evidence, counsel does have the duty to investigate and prepare for both the guilt and the
penalty phase. See Goad v. State, 938 S.W.2d 363, 369-70 (Tenn. 1996).

To determine whether or not trial counsel was ineffective for failing to present mitigating
evidence, thereviewing court must consider severa factors. First, thereviewing court must analyze
the nature and extent of the mitigating evidence that was available but not presented. Id. at 371
(citing Deutscher v. Whitley, 946 F.2d 1443 (9th Cir. 1991); Stephensv. Kemp, 846 F.2d 642 (11th
Cir. 1988); Adkinsv. State, 911 SW.2d 334 (Tenn. Crim. App. 1994); Cooper v. State, 847 S.\W.2d
521,532 (Tenn. Crim. App. 1992)). Second the court must determine whether substantially similar
mitigating evidence was presented to thejury in either the guilt or penalty phase of the proceedings.
Id. (citing Atkins v. Singletary, 965 F.2d 952 (11th Cir. 1992), cert. denied, 515 U.S. 1165 (1995);
Clozzav. Murray, 913 F.2d 1092 (4th Cir. 1990), cert. denied, 499 U.S. 913, 111 (1991); State v.
Melson, 722 SW.2d 417,421 (Tenn. 1989)). Third, the court must consider whether therewas such
strong evidence of applicable aggravating factor(s) that the mitigating evidence would not have
affected the jury’ s determination. Id. (citing Fitzgerald v. Thompson, 943 F.2d 463, 470 (4th Cir.
1991), cert. denied, 502 U.S. 1112 (1992); Elledgev. Dugger, 823 F.2d 1439 (11th Cir. 1987), cert.
denied, 485 U.S. 1014 (1988)).

Although there is no absolute duty to investigate particular facts or acertain line of defense,
counsel does have a duty to make reasonable investigation or to make a reasonable decision that
makes particular investigation unnecessary. Strickland, 466 U.S. at 691. In determining whether
counsel breached this duty, counsel’ s performanceisreviewed for reasonableness under prevailing
professional norms, which includes a context-dependent consideration of the challenged conduct as
seen from counsel’ s prospective at thetime. Wigginsv. Smith, 539 U.S. 510, 523 (2003). Counsel
isnot required to investigate every conceivable line of mitigating evidence no matter how unlikely
the effort would be to assist the defendant at sentencing. Id. at 533. Neither iscounsel required to
interview every conceivable witness. Hendricksv. Calderon, 70 F.3d 1032, 1040 (9th Cir. 1995).
In other words, counsel’s duty to investigate and prepare is not limitless. See Washington v.
Watkins, 655 F.2d 1346 (5th Cir. 1981). Counsel’s performance will not be found deficient for
failing to unveil all mitigation evidence, if after areasonable investigation, nothing has put counsel
on notice of the existence of that evidence. See Babbit v. Calderson, 151 F.3d 1170, 1174 (9th Cir.
1998). In summary,

no particular set of detailed rulesfor counsel’ sconduct can satisfactorily takeaccount
of the variety of circumstancesfaced by defense counsel. Rather, courts must judge
the reasonableness of counsel’ s conduct on the facts of the particular case, viewed
as of the time of counsel’ s conduct, and judicial scrutiny of counsdl’s performance
must be highly deferential.

Roe v. Flores-Ortega, 528 U.S. 470, 477 (2000) (citations and quotations omitted).

First, we note that the Petitioner’s complaints regarding trial counsel’s failure to present
sufficient mitigating evidence are intertwined with his complaints that counsel failed to complete
asufficient pre-trial investigation to support adiagnosis of Bipolar Disorder Il. In as much asthese
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claims have aready been addressed by this Court, we el ect not to undertake a second review of his
complaints. While, based upon the testimony of the Petitioner’s post-conviction experts, it does
appear that additional mitigation evidence exists, it is unclear asto how beneficial the information
would have been given its negative connotations. Most of the beneficial mitigating evidence, i.e.,
the Petitioner’ s odd behaviors and mistreatment by his mother, were already presented to the jury
by other witnesses. Additionally, someof themissing informationwould have been harmful because
it revealed and supported the Petitioner’ s long-time drug use and a so indicated that the Petitioner
relied upon the sale of illegal drugs as a source of income.

Regarding the post-conviction diagnosis of Bipolar Disorder 11, we acknowledge that, if the
sentencer is to make an individualized assessment of the appropriateness of the death penalty,
“evidenceabout thedefendant’ sbackground and character isrelevant because of thebelief, longheld
by this society, that defendants who commit criminal acts that are attributable to a disadvantaged
background, or to emotional and mental problems, may be less culpable than defendants who have
no such excuse.” Penry v. Lynaugh, 492 U.S. 302, 319 (1989) (quoting Californiav. Brown, 479
U.S. 538, 545 (1987) (O’ Connor, J., concurring)). “Even if evidence of amenta condition is not
strong enough to convince ajury to accept an insanity or diminished-capacity defense, the evidence
might cause that jury not to recommend a sentence of death.” Schneider v. Delo, 85 F.3d 335, 340
(8th Cir. 1996) (citing Eddings, 455 U.S. at 113). Case law presents a spectrum of decisions
concerning whether an attorney’s failure to present mitigating evidence constitutes ineffective
assistance. See Schneider, 85 F.3d at 340-41 (no ineffective assistance for failing to introduce
evidence that defendant suffered from an attention-deficit disorder and insomnia); Guinan v.
Armontrout, 909 F.2d 1224, 1229 (8th Cir. 1990) (same regarding an anti-social personality
disorder); Hill v. Lockhart, 28 F.3d 832, 846-47 (8th Cir. 1994) (ineffective assistancefor failing to
introduceat penalty phaseevidencethat defendant suffered from paranoid schizophreniaand reliance
upon anti-psychotic drugs); Antwinev. Delo, 54 F.3d 1357, 1368 (8th Cir. 1995) (same regarding
defendant’ s bipolar disorder).

Inthe present case, trial counsel presented mental expert testimony regarding the Petitioner’s
history of drug abuse and evidence that the cocaine resulted in apsychosis at the time of the crime.
Toprevail onaclamof trial counsel’ sineffectiveness, both substandard performanceand prejudice
caused by the performance must be shown. Strickland, 466 U.S. at 668. To meet the Strickland test,
a defendant has the burden of proving that counsel’s representation was unreasonable under
prevailing professional normsand that the complained about conduct was not theresult of astrategic
decision. Id. at 688-89. A defendant must demonstrate “a reasonable probability that, but for
counsel’ serrors, the result of the proceeding would have been different.” 1d. at 694. The Petitioner
has failed to meet this standard. First, even if a defendant did have a significant psychological
disorder, the sentencing court or jury may conclude that the mitigation evidence was not sufficient
to preclude the imposition of the death penalty when weighed against the aggravating evidence.
Evidence of a defendant’s mental or psychological impairments may not be inherently mitigating,
or may not be mitigating enough to overcome the evidence in aggravation. A judge or jury
considering evidence of this nature at sentencing might view the information as either mitigating or
aggravating, depending of course, on whether theindividual hearing theevidencefindsthat it evokes
compassion or demonstrates possi bl e future dangerousness. With consideration of the aggravating
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circumstances relied upon by the State, we cannot conclude that had additional mitigating evidence
asto Bipolar Disorder |1 been presented at trial that a sentence other than death would have been
imposed. The Petitioner is not entitled to relief on this basis.

ii. Failureto Properly Utilize Mitigation Specialist

The Petitioner contendsthat trial counsel failed to properly utilize the services of mitigation
speciaist, Glori Shettles. In thisregard, the Petitioner asserts that “ Tennessee does not place any
‘evidentiary hurdlein theway of establishing mitigating facts. ..”” and thereare®virtually no limits
placed on the relevant mitigating evidence a capital defendant may introduce concerning his own
circumstances.” See Tennard v. Dretke, 542 U.S. 274 (2004). The Petitioner further asserts that
defense counsel are under a mandate for developing mitigation evidence.

In the present case, the Petitioner asserts that trial counsel’s failure to discover that the
Petitioner suffered from aBipolar Il mental illnesswas adirect result of counsel’ sfailure to ensure
that athorough mitigation investigation was conducted. Specifically, the Petitioner faults counsel
for “ignor[ing] the long understood need to interview extended family members, as well as family
friends, neighbors, teachersand clergy.” Thisclaimessentially encompasseshisclaimsthat counsel
failed to present and devel op mitigation evidence and that counsel failed to obtain sufficient funds
for the mitigation investigation. Accordingly, these alegations of deficient performance are
addressedinthisCourt’ sreview of each specific claim. Becausethisconstitutesaspecificindividual
claim of deficient performance, we find no fault in counsel for failing to instruct Ms. Shettles asto
how to perform her job in an areain which she is supposed to be an expert. The Petitioner is not
entitled to relief on this claim.

iii. Failureto Obtain Sufficient Fundsfor Mitigation I nvestigation

Trial counsel’ smotionsfor acourt-appointed mitigation specialist were granted and counsel
received $6,500.00 for the servicesof Glori Shettles, amitigation specialist with Inquisitor, Inc. The
Petitioner complains, however, this limited budget prevented Ms. Shettles from performing a
thorough and complete investigation. Accordingly, the Petitioner contends that trial counsel was
ineffectivefor failing to seek additional funding for the mitigation specialist. We concludethat the
Petitioner attempts to intersperse this claim with his contentions that counsel failed to prepare a
complete mitigation investigation. This Court declines to commingle the issues and has already
addressed the previous claim.

Regarding his claim that counsel failed to obtain sufficient funding, we conclude that the
Petitioner has failed to present any evidence that Ms. Shettles failed to compl ete any investigation
for which compensation was denied or that she requested additional funding and was denied. At
the post-conviction evidentiary hearing, Ms. Shettles commented that the defense attorneys were
concerned about the cost of her investigation. Contained in Ms. Shettles' lengthy affidavit, she
stated, “ The nature and extent of the investigation and assessment necessary to adequately prepare
for a capital murder trial, including penalty phase, generally requires a minimum of nine months
time.” Ms. Shettles then delineated a number of factors that would alter this generic time frame.
She further related that the time frame for collecting relevant documents “typically takes atotal of
between 100 and 200 hoursspread over timeto complete.” Ms. Shettles stated that, once documents
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areretrieved, aninvestigation of theclient’ slife*can beginin earnest.” She added that the cost and
amount of time varied per case but would normally take between 100 and 200 hours spread over
time. Regarding a mitigation investigation in the present case, Ms. Shettles estimated that, based
upon prior investigations, a “complete and thorough mitigation investigation . . . will necessitate
between 200 and 300 hours.” Her fee is $55.00 per hour plus expenses. Accordingly, we have
calculated that Ms. Shettles would expect a fee of $16,500.00 for a mitigation investigation in the
present case. We assumethat Ms. Shettlesfindsthe $6,500.00 actually paid in this matter woefully
insufficient, especially with consideration that the second grant of funds, $3,500.00, were earmarked
for Ms. Shettles trial services and not for mitigation investigation. Notwithstanding, these
complaints in Ms. Shettles' affidavit appear to be in conflict with her testimony at the post-
conviction evidentiary hearing that “there was money left . . . maybe afew hundred dollars that was
left out of that remaining money.”

Again, the Petitioner asserts that the limitation of funds severely restricted and impeded the
thoroughness of Ms. Shettles' investigation. He blamestrial counsel for the lack of sufficient funds
for a complete mitigation investigation. The testimony at the post-conviction hearing belies this
statement. ThisCourt cannot concludethat Ms. Shettlesrequired additional funding when shefailed
to request the same and, in fact, had “money left . . . maybe afew hundred dollars.” Trial counsel
shall not befound deficient for thefailureto request additional funding whentherewasno indication
from the retained mitigation specialist that additional funding was necessary. The Petitioner isnot
entitled to relief on thisissue.

iv. Jury Instructions

The Petitioner raises severa allegations of attorney error in the form of the failure to object
to certainjury instructions provided at the penalty phase and in theform of thefailureto request jury
instructions regarding mitigating factors and an aggravating circumstance. Specifically, the
Petitioner’s attack encompasses both the performance of trial and appellate counsel and takes the
following forms:

(1) Counsel were ineffective for failing to object to the State's use of overly broad and
unconstitutional aggravating factor, “heinous, atrocious or cruel;”

(2) Counsel wereineffectivefor failing to object to the reasonable doubt instruction on thebasis
that the instruction referring to the required degree of proof as being to a“moral certainty”
created areasonable likelihood that the jury viewed the requisite quantum of proof as below
that which is required by the Due Process Clausg;

(3) Counsel wereineffectivefor failing to object to an instruction that misstated therole of the
jury after finding an aggravating factor;

(4) Counsel were ineffective for failing to request an instruction requiring the jury to specify
which felony it was relying upon for the felony murder aggravating circumstance; and

(5) Counsdl were ineffective for not submitting instructions that the jury could consider in
mitigation something lessthan the statutory mitigating circumstance of “extreme” mental or
emotional disturbance and that the Petitioner was “substantially” impaired as a result of a
mental disease or defect or intoxication which was insufficient to establish a defense to the
crime but which “substantially” affected the Petitioner’ s judgment.
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With respect to the Petitioner’ s claims, we conclude that heisnot entitled to relief on any of
the individual alegations of attorney error. First, our supreme court has repeatedly rejected
challengestothe*heinous, atrociousor cruel” aggravating circumstance, including thosechallenges
made by the Petitioner. SeeTerryv. State, 46 SW.3d 147 (Tenn. 2001), cert. denied, 534 U.S. 1023
(2001); Statev. Middlebrooks, 995 S.W.2d 550, 555-56 (Tenn. 1999); Statev. Blanton, 975 S.W.2d
269, 280 (Tenn. 1998), cert. denied, 525 U.S. 1180 (1999). Second, our supreme court has
repeatedly rejected the argument that the term “moral certainty” in the reasonable doubt instruction
creates a reasonable likelihood that the jury will view the required burden of proof as below that
required by the Due Process Clause. See Nicholsv. State, 877 SW.2d 722, 734 (Tenn. 1994); see
also Owensv. State, 13 S\W.3d 742, 765 (Tenn. Crim. App. 1999), perm. to appeal denied, (Tenn.
2001).

Petitioner has failed to establish how he was prejudiced by counsel’s failure to request
specificinstructionson mitigating evidence. The Petitioner concedesthat thetrial court charged the
jury the catch-all provision of section 39-13-204(j)(9), Tennessee Code Annotated, which provides
that the jury may consider “[a]ny other mitigating factor which is raised by the evidence produced
by either the prosecution or defense at either the guilt or sentencing hearing.” Moreover, the courts
of thisstate have consistently held that thetrial court was not required to charge thejury on specific,
non-statutory mitigating circumstances at the time of this offense and trial. See State v. Cauthern,
967 S.W.2d 726, 747 (Tenn. 1998). Accordingly, trial counsel were not deficient for failing to
request such an instruction.

The Petitioner also contends that trial counsel should have requested an instruction that
required the jury to specify which underlying felony it relied upon in finding the felony murder
aggravating circumstance. In support of this point of error, the Petitioner relies upon caselaw from
the state of New Jersey. Nothing in the jurisprudence of this state requires that the jury specify the
underlying felony when finding proof of the Tennessee Code Annotated section 39-13-204(i)(7)
aggravator beyond areasonable doubt. Inthisregard, we do not fault counsel for failing to advance
case law of another jurisdiction before a court of this state.

Finally, the Petitioner faultstrial counsel for failing to object to an instruction that misstated
the role of the jury after the finding of an aggravator. The Petitioner contends that instructing the
jury that “[y]ou shall not take into account any other facts or circumstances asthe basisfor deciding
whether the death penalty or imprisonment for life without parole would be appropriate punishment
....” implies that the death penalty or life without parole is “appropriate” rather than making the
Petitioner eligible. Accordingly, he asserts that the instruction is prejudicial and shifts the burden
to the Petitioner to prove that the death sentence is not the “appropriate’ sentence. The Petitioner
failsto placethissentencein thecontext of theinstruction inwhichitisprovided. Our supreme court
has upheld this particular instruction in prior decisions. See State v. Keen, 31 SW.3d 196, 232
(Tenn. 2001). We cannot find trial counsel deficient for failing to object to this instruction.
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C. Constitutionality of the Death Penalty in Tennessee

The Petitioner raised numerous challenges to the constitutionality of the imposition of the
death penalty. Inessence, he assertsthat his sentence of death must be vacated because thetrial and
appellate proceedings were rife with constitutional error. We agree with the State that these claims
should have been raised in prior proceedings. Accordingly, the Petitioner’ sclaimsarewaived. See
Tenn. Code Ann. 8§ 40-30-106(g). Additionally, the Petitioner concedes that many of his claims
“ha[ve] been ruled upon in the opinion on direct appeal, however, the [Petitioner] is compelled to
preserveall issuesfor later possiblefederal review.” Inthisregard, wenotethat thefollowingclaims
have previously been reviewed and rejected on direct appeal and are not appropriatefor thisCourt’s
review at this stage:

1. Tennessee' sdeath penalty statutesfail to meaningfully narrow the class of
death dligible defendants, specifically because Tenn. Code Ann. § 39-13-204(i)(4),
(5), (6), and (7) encompass a majority of the homicides committed in Tennessee.
These arguments have been rejected by our supreme court.

2. The death sentence is imposed capriciously and arbitrarily in that:

(1) Unlimited discretion is vested in the prosecutor as to whether or not to
seek the death penalty. This argument has been rejected.

(2) The death penalty is imposed in a discriminatory manner based upon
economics, race, geography, and gender. This argument has been rejected.

(3) There are no uniform standards or procedures for jury selection to insure
open inquiry concerning potentially prejudicia subject matter. This argument has
been regjected.

(4) Thedeath qualification process skewsthe make-up of thejury and results
in arelatively prosecution prone guilt-prone jury. This argument has been rejected.

(5) Defendantsare prohibited from addressingjurors popul ar misconceptions
about matters relevant to sentencing, i.e., the cost of incarceration versus cost of
execution, deterrence, method of execution. This argument has been rejected.

(6) Thejury isinstructed that it must agree unanimously in order to impose
a life sentence, and is prohibited from being told the effect of a non-unanimous
verdict. This argument has been rejected.

(7) Requiring thejury to agree unanimously to alife verdict violates Mills v.
Maryland and McKoy v. North Carolina. This argument has been rejected.

(8) Thejury isnot required to make the ultimate determination that death is
the appropriate penalty. This argument has been rejected.
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(9) Thedefendant isdenied final closing argument in the penalty phase of the
trial. This argument has been rejected.

3. Appellate Review process in death penalty cases is constitutionally
inadequate.

The defendant arguesthat the appellate review processin death penalty cases
is congtitutionally inadequate in its application. He contends that the appellate
review processisnot constitutionally meaningful becausethe appellate courts cannot
reweigh proof due to the absence of written findings concerning mitigating
circumstances, because the information relied upon by the appellate courts for
comparative review isinadequate and incompl ete, and because the appel late courts
methodology of review isflawed. This argument has been specifically rejected by
our supremecourt on numerousoccasions. Moreover, the supreme court hasrecently
held that, “whileimportant as an additional safeguard against arbitrary or capricious
sentencing, comparative proportionality review is not constitutionally required.”

Morris, 24 SW.3d at 814-15 (Appendix) (footnotes and citations omitted).

Notwithstanding, inasmuch asthe Petitioner related his claimsto an allegation of ineffective
assistance of counsel and/or new constitutional claims, we proceed to address the remaining claims
on the merits.

1. Death Sentence Infringes upon the Petitioner’s Fundamental Right to Life

The Petitioner assertsthat the death sentenceinfringes upon hisfundamental right tolifeand
IS not necessary to promote any compelling state interest. This complaint — that his death sentence
must be reversed becauseit violates his*“fundamental right to life” —is contrary to settled precedent
asreflected in Cauthern, 145 S.\W.3d at 629 (citing Nichols, 90 S.\W.3d at 604; State v. Mann, 959
S.W.2d 503, 536 (Tenn. 1997) (Appendix); State v. Bush, 942 S\W.2d 489, 523 (Tenn. 1997)).
Accordingly, the Petitioner is not entitled to relief on thisissue.

2. Failureto Charge Aggravating Circumstancein Indictment Violates Due Process

The Petitioner next asserts that his sentence of death violates the due process clause, article
I, section 8 of the Tennessee Constitution and the Fourteenth Amendment to the United States
Congtitution. Relying upon Apprendi v. New Jersey, 530 U.S. 466 (2000), he argues that his
indictment wasflawed because the aggravati ng circumstanceswhich made himeligiblefor thedeath
penalty were not submitted to the grand jury nor returned in the indictment.

The Petitioner’ sargument is based upon the premise that first degree murder isnot acapital
offense unlessaccompanied by aggravating factors. Thus, heallegesthat to satisfy therequirements
of Apprendi, the indictment must include language of the statutory aggravating circumstances to
elevatethe offenseto capital murder. Thisargument hasrecently been regjected by our supreme court
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in State v. Holton, 126 S.W.3d 845 (Tenn. 2004); see also State v. Berry, 141 S.W.3d 549, 558-62
(Tenn. 2004). The Petitioner is not entitled to relief on this claim.

3. Sentence of Death Violates I nternational L aw

The Petitioner assertsthat Tennessee’ simposition of a death penalty violatestreaties of the
United States and, hence, the federal constitution’s Supremacy Clause. It appears that Petitioner
contends that the Supremacy Clause was violated when the Petitioner’ s rights under treaties and
customary international law to which the United States is bound were disregarded. Arguments that
the death penalty is unconstitutional under international laws and treaties have systematically been
rejected by the courts. See Statev. Odom, 137 S.W.3d 572, 600 (Tenn. 2004). Wediscernnoviable
reason to resolve thisissue in adifferent manner in this case. The Petitioner is not entitled to relief
on thisissue.

4. Introduction of Victim Impact Evidence Violates Separation of Powers
and
5. Waiver of Mitigation Proof by Defendants

In his final challenges, the Petitioner contends that the mandatory introduction of victim
impact evidence violates the doctrine of separation of powers and assertsthat “ damaged, depressed,
and mentally ill defendants are alowed to waive presentation of available mitigation” deprivesthe
jury of essential information in determining “whether someone should live or die” First, we
acknowledgethat the Petitioner’ s claimsregarding thewaiver of mitigation proof isirrelevant to his
case, since the Petitioner presented mitigating evidence during the penalty phase. Moreover, these
claims have previously been rejected by the courts of thisstate. See State v. Thomas, 158 S.\W.3d
361, 407 (Tenn. 2005) (Appendix); Odom, 137 S.W.3d at 602.

Conclusion

After athorough review of the record and the law applicable to theissuesraised herein,
we conclude that the Petitioner has failed to prove the factual allegations contained in his post-
conviction petition by clear and convincing evidence. The evidence does not preponderate against
the findings of the post-conviction court. The post-conviction court properly denied relief.
Accordingly, the judgment is affirmed.

DAVID H. WELLES, JUDGE

-72-



